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Rules ,  Regulations ,  Orders 


TITLE  7— AGRICULTURE 

AGRICULTURAL  ADJUSTMENT 
ADMINISTRATION 

( ACF-1939,  Supp.  No.  5] 

Part  701 — 1939  Agricultural  Conserva¬ 
tion  Program  Bulletin 

SUPPLEMENT  5 

Pursuant  to  the  authority  vested  in 
the  Secretary  of  Agriculture  under  Sec¬ 
tions  7  to  17  of  the  Soil  Conservation 
and  Domestic  Allotment  Act,  as 
amended,  the  1939  Agricultural  Conser¬ 
vation  Program  Bulletin,  as  approved 
November  10,  1938, 1  is  hereby  amended 
as  follows: 

Section  701.8  is  amended  by  the  addi¬ 
tion  of  the  following  paragraph: 

(1)  Hurricane  damaged  woodland. — 
Payment  will  be  made  at  the  rate  of 
$4.00  per  acre  of  woodland  on  the  farm, 
which  constitutes  a  serious  fire  hazard  as 
a  result  of  hurricane  damage,  for  elimi¬ 
nating  such  hazard,  improving  the  re¬ 
maining  stand  of  trees,  and  providing  for 
the  restoration  of  a  full  stand,  provided 
such  work  is  done  with  the  prior  ap¬ 
proval  of  the  county  committee  and  in 
accordance  with  such  approved  system  of 
farm  woodlot  management  as  is  specified 
by  the  Agricultural  Adjustment  Admin¬ 
istration.  Woodland  on  which  payment 
is  made  hereunder  shall  not  be  eligible 
for  practice  (4)  of  Section  701.7  (c)  and 
payment  hereunder  shall  not  exceed 
$60.00  for  any  farm.  This  practice  is 
applicable  only  to  farms  in  New  Hamp¬ 
shire,  Massachusetts  (except  Barnstable 
and  Berkshire  Counties),  Rhode  Island, 
Connecticut  (except  Fairfield  and  Litch¬ 
field  Counties) ,  Nassau  and  Suffolk 
Counties  of  New  York,  Cumberland,  Ox¬ 
ford,  and  York  Counties  of  Maine,  and 
Caledonia,  Chittenden,  Essex,  Franklin, 
Lamoille,  Orange,  Orleans,  Washington, 
Windham,  and  Windsor  Counties  of 
Vermont.*# 


1 3  F.  R.  2715  DI. 


Done  at  Washington,  D.  C.t  this  9th 
day  of  January,  1939.  Witness  my  hand 
and  the  seal  of  the  Department  of 
Agriculture. 

[seal]  H.  A.  Wallace, 

Secretary  of  Agriculture. 

[F.  R.  Doc.  39-126;  Filed,  January  10,  1939; 
12:19  p.  m.] 


TITLE  lfr— COMMERCIAL  PRACTICES 

FEDERAL  TRADE  COMMISSION 
[Docket  No.  2598 [ 

In  the  Matter  of  McCurrach  Organi¬ 
zation,  Inc. 

Sec.  3.6  (cc)  4)  Advertising  falsely 
or  misleadingly — Source  or  origin — 
Place.  Falsely  representing,  by  use  of 
word  “Kerry”  or  any  other  word  or 
words  indicating  Irish  origin,  or  in  any 
other  manner,  that  respondent’s  neck¬ 
wear  was  made  from  poplin  woven  in 
Ireland  (Eire)  and  known  as  “Irish 
Poplin,”  prohibited.  (Sec.  5b,  52  Stat. 
112;  15  U.  S.  C.,  Supp.  IV,  sec.  45b) 
[Cease  and  desist  order,  McCurrach 
Organization,  Inc.,  Docket  2598,  Decem¬ 
ber  29,  19381 

Sec.  3.66  (alO)  Misbranding  or  mis¬ 
labeling — Copyrights.  Falsely  affixing 
to  respondent’s  neckwear  labels  bearing 
the  legend  “copyrighted”,  prohibited. 
(Sec.  5b,  52  Stat.  112;  15  U.  S.  C.,  Supp. 
IV,  sec.  45b)  [Cease  and  desist  order, 
McCurrach  Organization,  Inc.,  Docket 
2598,  December  29,  19381 

United  States  of  America — Before  Federal 
Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the  29th 
day  of  December,  A.  D.  1938. 

Commissioners:  Garland  S.  Ferguson, 
Chairman:  Charles  H.  March,  Ewin  L. 
Davis,  William  A.  Ayres,  Robert  E.  Freer. 

ORDER  TO  CEASE  AND  DESIST 

This  proceeding  having  been  heard 1  by 
the  Federal  Trade  Commission  upon  the 


1  2  F.  R.  2847  (3295  DI). 
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^  **  ordered.  That  the  respondent,  provides  among  other  things  that  with- 
McCurrach  Organization,  Inc.,  its  offl-  out  further  evidence  or  other  intervening 
FFI1FRAI  JMiRFlllSkTFR  cers>  representatives,  agents  and  em-  procedure,  the  Commission  may  issue  and 
rCULllimL.%^Ajr  IlLUIul  LI  I  ployees,  directly  or  through  any  corpo-  serve  upon  the  respondent  herein  flnd- 
\  i»j*  ^  rate  or  other  device,  in  connection  with  ings  as  to  the  facts  and  conclusions  based 

the  offering  for  sale,  sale  and  distribu-  thereon  and  an  order  disposing  of  the 

_ _ _ _  tion  of  men’s  poplin  neckwear  in  inter-  proceedings,  and  the  Commission  having 

state  commerce  or  in  the  District  of  made  its  findings  as  to  the  facts  and  con- 
Published  by  the  Division  of  the  Federal  Columbia  do  forthwith  cease  and  desist  elusion  that  said  respondent  has  violated 
Register  The  National  Archives,  Pursuant  to  .  ’  the  provisions  of  the  Federal  Trade  Com- 

tha  ontVinrttii  pnntj>inpH  In  thp  Fpriprftl  liUIil. 


1,34 

'  CAwitfQ  ^ 


the  authority  contained  in  the  Federal 
Register  Act,  approved  July  26,  1935  (49 
Stat.  L.  500),  under  regulations  prescribed 


the  provisions  of  the  Federal  Trade  Com- 
mission  Act; 

StatT'l*.  500),  xfnder "regulations’  prescribed  Representing,  directly  or  indi-  It  is  ordered.  That  the  respondent, 

by  the  Administrative  Committee,  with  the  rectly,  through  advertisements  or  other-  Pinaud,  Inc.,  its  officers,  representatives, 

a^TheV  Admin^raUve^Committee  consists  of  wise’  the  "f  of  the®ord  '  agents  and  employees,  directly  or  through 

the  Archivist  or  Acting  Archivist,  an  officer  any  other  word  or  words  indicating  Irish  any  corporate  or  other  device,  in  connec- 
of  the  Department  of  justice  designated  by  origin,  or  in  any  other  manner,  that  said  tion  with  the  offering  for  sale,  sale  and 
the  Attorney  General,  and  the  Public  Printer  neckwear  was  made  from  poplin  woven  distribution  of  an  eyelash  cosmetic  now 
°r-niCetldfiiyU?ss5e  of  ^he  Federal  Register  in  Ireland  (Eire)  unless  and  until  such  designated  as  Six-Twelve  (612)  Creme  de 
will  be  furnished  by  mail  to  subscribers,  free  neckwear  is  made  from  poplin  woven  in  Mascara,  whether  sold  under  that  name 
of  postage,  for  $1  per  month  or  $10  per  year;  Ireland  (Eire)  and  known  as  “Irish  or  under  any  other  name,  in  interstate 
vanee.  Tmit^by^^y^order^pa^Sc^o  P°Pta"-  commerce  or  in  the  District  of  Columbia. 

Superintendent  of  Documents,  Government  (2)  Affixing  to  such  neckwear  labels  d0  forthwith  cease  and  desist  from  repre- 

public.  *»•  “copyrighted". 

5X3  ZTSSSTSfiS?  of  £  «  ^urtHerordered.  prat  the  respond-  ^ 

Federal  Register.  The  National  Archives,  ent  shall,  Within  Sixty  days  after  service  nromotc  the  ernwth  ftf  I 

Washington,  D.  c.  upon  it  of  this  order,  file  with  the  Com-  «£  o'wm  S^ee  eL"  be  long! 

_  mls!°P  »  r'P°rt  ln  wnting.  settmg  forth  heaVier  or  Qf  silkier  ,,t 

in  detail  the  manner  and  form  in  which 

CONTENTS.  Continued  has  comPlied  with  this  order-  Jt  *s  therefore  ordered.  That  the  re- 

Page  By  the  Commission.  spondent  shall,  within  sixty  (60)  days 

Federal  Trade  Commission— Con.  [seal]  C.  G.  Duganne,  up0n  [t  of  this.  order’  file 

Orders  appointing  examiners,  Acting  Secretary.  ...  ^  ^®port  ln 


iplin”.  commerce  or  in  the  District  of  Columbia, 

(2)  Affixing  to  such  neckwear  labels  do  forthwith  cease  and  desist  from  repre¬ 


bearing  the  legend  “copyrighted”. 


senting: 


It  is  further  ordered  That  the  resDond-  the  use  of  the  preparation  “Six- 

n  Twelve  (612)  Creme  de  Mascara”  will  in- 


Washington,  D.  C. 
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t  has  complied  with  this  order.  It  is  therefore  ordered.  That  the  re- 

By  the  Commission.  spondent  shall,  within  sixty  (60)  days 

[SEAL]  C.  Q.  Duganne,  after  service  upon  it  of  this  order  file 

Acting  secretary.  r.e„P°rt  m  wntmgJ 

setting  forth  in  detail  the  manner  and 

[F.  R.  Doc.  39-116;  Filed,  January  10,  1938;  form  in  which  it  has  complied  with  this 


10:30  a.  m.] 

[Docket  No.  3420] 

In  the  Matter  of  Pinaud,  Inc. 


order. 

By  the  Commission. 


[seal] 


C.  G.  Duganne, 
Acting  Secretary. 


[F.  R.  Doc.  39-119;  Filed,  January  10,  1939; 
10:33  a.  m.] 


Sec.  3.6  (t)  Advertising  falsely  or 
misleadingly — Qualities  or  properties  of 
product.  Representing  that  the  use  of 

respondent’s  preparation  “Six-Twelve  [Docket  No  34611 

(612)  Creme  de  Mascara”  will  increase 

or  promote  the  growth  of  eyelashes  or  THE  Matter  of  Bradley  Boston,  Inc., 
will  cause  eyelashes  to  be  longer,  heavier  ET  AL- 

or  of  a  silkier  quality,  prohibited.  (Sec.  sec.  3.6  (n)  2)  Advertising  falsely  or 
5b,  52  Stat.  112;  15  U.  S.  C.,  Supp.  IV,  misleadingly — Nature — Product.  Repre¬ 
sec.  45b)  [Cease  and  desist  order,  senting,  etc.,  in  connection  with  offer,  sale 
Pinaud,  Inc.,  Docket  3420,  December  30,  and  distribution  of  watches,  rings  and 
1938]  other  jewelry  in  interstate  commerce  or 


1938]  other  jewelry  in  interstate  commerce  or 

United  States  of  America-Be/ore  ln  of  Columbia  watches  which 

Federal  Trade  Commission  are  n0‘  “  ?ver  “t”,  »lth 

crometers  ,  and  do  not  contain  19  or  more 

At  a  regular  session  of  the  Federal  jewels  properly  placed  so  as  to  insure  ac- 
Trade  Commission,  held  at  its  office  in  curacy  and  to  eliminate  friction,  as  “rail- 
the  City  of  Washington,  D.  C.,  on  the  road”  or  “engineer”  watches,  prohibited. 


ORDER  TO  CEASE  AND  DESIST 


30th  day  of  December,  A.  D.  1938.  (Sec.  5b,  52  Stat.  112;  15  U.  S.  C.,  Supp. 

complaint  of  the  Commission,  the  answer  Commissioners:  Garland  S.  Ferguson,  rv,  sec.  45b)  [Cease  and  desist  order, 
of  respondent,  testimony  and  other  evi-  Chairman;  Charles  H.  March,  Ewin  L.  Bradley  Boston,  Inc.,  et  al.,  Docket  3461, 
dence  taken  before  Edward  J.  Horni-  Davis,  William  A.  Ayres,  Robert  E.  Freer,  December  22,  1938] 
brook,  an  examiner  of  the  Commission  order  to  cease  and  desist  Sec.  3.6  (i)  Advertising  falsely  or  mis - 

theretofore  duly  designated  by  it,  in  sup-  leadingly — Free  goods  or  service:  Sec. 

port  of  the  allegations  of  said  complaint  This  proceeding  having  been  heard  by  3.72  (e)  Offering  deceptive  inducements 
and  in  opposition  thereto,  and  briefs  filed  the  Federal  Trade  Commission  upon  the  to  purchase — Free  goods.  Representing, 
herein,  and  the  Commission  having  made  complaint  of  the  Commission,  the  an-  etc.,  in  connection  with  offer,  sale  and  dis¬ 
its  findings  as  to  the  facts  and  its  con-  swer  of  the  respondent,  and  a  stipula-  tribution  of  watches,  rings  and  other 
elusion  that  said  respondent  has  violated  tion  as  to  the  facts  entered  into  between  jewelry  in  interstate  commerce  or  in  Dis- 
the  provisions  of  the  Federal  Trade  Com-  the  respondent  herein  and  W.  T.  Kelley,  trict  of  Columbia,  watches  and  other  ar- 
mission  Act;  Chief  Counsel  for  the  Commission,  which  tides,  regularly  included  in  a  combination 


VSIWSEjXX  A  W  VCiTIOTJ  nil  MJ  1/liOlO  X  rv j  •  In  1  • 

leadingly — Free  goods  or  service:  Sec. 
This  proceeding  having  been  heard  by  3.72  (e)  Offering  deceptive  inducements 
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offer  with  a  ring  or  other  article,  as  in  the  District  of  Columbia,  do  forthwith  United  States  of  America — Before 
“free”,  “included  free”,  or  “included  free  cease  and  desist  from:  Federal  Trade  Commission 

of  extra  charge”,  or  representing,  etc.,  (1)  Representing,  designating  or  de-  At  a  regular  session  of  the  Federal 
said  watches  or  othei  articles  delivered  to  scrjfoing  watches  which  are  not  “lever  Trade  Commission,  held  at  its  office  in 

“tri'^S“tocludSnfL”  or^ncluded  fr“  set"  ecluipped  with  “micrometers",  and  the  city  of  Washington.  D.  C„  on  the 
free  ,  included  tree  ,  or  included  iree  do  not  contain  19  or  more  jewels  prop-  22nd  day  of  December,  A.  D.  1938. 

of  extra  charge  .until  and  unlep  the  con-  erly  placed  so  as  to  insure  accuracy  and  Commissioners:  Garland  S.  Ferguson, 

eliminate  friction,  as  “railroad”  or  chairman;  Charles  H.  March,  Ewin  L. 

JS  dnon rSS?nn  nr  “engineer”  watches;  Davis,  William  A.  Ayres,  Robert  E.  Freer, 

immediate  connection  or  conjunction  (2>  Representing,  designating  or  de- 

with  terms  3-bov6,  in  words»  letters  3.nd  scribing  wsttches  ^nd  other  articles  re^u*  In  the  Matter  of  Jacob  Goodman  and 
figures  of  equal  conspicuousness,  and  larlv  in  «  combination  offer  Bertha  Goodman,  Individually  and  as 

there  is  no  deception  as  to  the  price,  TriSg  or  other “rticiT^  "^".  Co-Prrtners  Trading  and  Doing  Bos.- 

quality,  character  or  any  other  feature  “included  free”,  or  “included  free  of  NESS  Under  the  Names  of  M.  Good- 

of  any  of  the  items  in  the  offer,  pro-  extra  charge”;  man  &  Son,  Jade  Hosiery  Mills  and 

hibited.  (Sec.  5b, ,52  Stat.  112;  15  U.  S.  C.,  (3)  Representing,  designating  or  de-  Goody  Hose  Co. 

J7’^eC'T^)  f Cense  and  deast  scribing  watches  or  other  articles  de-  order  to  cease  and  desist 

order,  Bradiey  ?!c"  et  al"  Docket  livered  to  the  purchasers  of  rings  or  order  to  cease 


the  City  of  Washington,  D.  C.,  on  the 
22nd  day  of  December,  A.  D.  1938. 


3461,  December  22,  19381  other  articles  as  “free”,  “included  free”.  This  proceeding  having  been  heard1 

United  States  of  America— Before  or  “included  free  of  extra  charge”,  until  by  the  Federal  Trade  Commission  upon 
Federal  Trade  Commission  and  unless  the  conditions  under  which  the  complaint  of  the  Commission  and  the 

watches  or  other  articles  are  delivered  to  answer  of  respondents,  in  which  answer 
At  a  regular  session  of  the  Federal  purchasers  are  stated  in  immediate  con-  respondents  admit  all  the  material  alle- 
Trade  Commission,  held  at  its  office  in  nection  or  conjunction  with  the  terms  gations  of  fact  set  forth  in  said  com- 
the  City  of  Washington,  D.  C.,  on  the  “free”,  “included  free”,  or  “included  free  plaint,  and  state  that  they  waive  all  inter- 
22nd  day  of  December,  A.  D.  1938.  of  extra  charge”,  in  words,  letters  and  vening  procedure  and  further  hearing  as 
Commissioners:  Garland  S.  Ferguson,  figures  of  equal  conspicuousness,  and  to  said  facts,  and  the  Commission  having 
Chairman;  Charles  H.  March,  Ewin  L.*  there  is  no  deception  as  to  the  price,  made  its  findings  as  to  the  facts  and  con- 
Davis,  William  A.  Ayres,  Robert  E.  Freer,  quality,  character  or  any  other  feature  elusion  that  said  respondents  have  vio- 

of  any  of  the  items  in  the  offer.  lated  the  provisions  of  the  Federal  Trade 

In  the  Matter  of  Bradley  Boston,  Inc.,  It  is  further  ordered.  That  the  re-  Commission  Act; 
a  Corporation,  Also  Trading  as  Gold  spondents  shall,  within  sixty  days  after  It  is  ordered.  That  the  respondents. 
Standard  Watch  Company;  National  service  upon  them  of  this  order,  file  with  Jacob  Goodman  and  Bertha  Goodman, 
Watch  Company,  a  Corporation,  Also  the  Commission  a  report  in  writing,  set-  individually  and  as  co-partners,  trading 
Trading  as  Gold  Standard  Watch  ting  forth  in  detail  the  manner  and  form  and  doing  business  under  the  names  of 
Company;  and  Peter  Turchon,  Indi-  in  which  they  have  complied  with  this  M.  Goodman  &  Son,  Jade  Hosiery  Mills 


Company;  and  Peter  Turchon,  Indi-  in  whi 
VIDUALLY  and  AS  AN  OFFICER  OF  SAID  order. 


Corporations 

order  to  cease  and  desist 
Hiis  proceeding  having  been  heard  by 


By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 


and  Goody  Hose  Co.,  their  representa¬ 
tives,  agents  and  employees,  directly  or 
through  any  corporate  or  other  device,  in 
connection  with  the  offering  for  sale,  sale 
j  and  distribution  of  hosiery  in  interstate 


the  Federal  Trade  Commission  on  the  lF-  R-  Doc-  39-117;  Piled,  January  10,  1939;  commerce  or  in  the  District  of  Columbia, 


complaint  of  the  Commission  and  a  stip-  10:31  a-  m  l  do  forthwith  cease  and  desist  from:  . 

ulatlon  as  to  the  facts  entered  into  be-  -  Representing,  through  the  use  of  the 

tween  the  respondents  hereto  and  W.  T.  words  or  ..Manutacturers”  or  any 

Kelley,  Chief  Counsel  for  the  Commis-  [Docket  No.  3485)  other  words  or  phrases  of  similar  import 

sion,  which  provides,  among  other  things,  anA 

that  without  further  evidence  or  other  lN  THE  Matter  of  M.  Goodman  &  Son  and  meaning  in  their  trade  name  and  ad- 

inat  wunour  iurtner  evidence  or  other  vertising  matter,  or  through  any  other 

intervening  procedure,  the  Commission  *  means  or  device,  that  they  are  the  manu- 

may  issue  and  serve  upon  the  respond-  Sec.  3.6  (a)  22)  Advertising  falsely  facturers  or  makers  of  said  hosiery,  unless 
ents  herein  findings  as  to  the  facts  and  or  misleadmgly  Business  status,  advan-  and  until  they  actually  own  and  operate 

conclusion  based  thereon  and  an  order  tages  or  connections  of  advertiser— Pro-  or  directly  and  absolutely  control  the 

disposing  of  the  proceeding  and  the  ducer  status  of  dealer— Manufacturer :  plant  or  wherein  said  hosiery  is 
Commission  having  made  its  findings  as  sec.  3.96  (b)  5)  Using  misleading  manufactured  by  them, 

to  the  facts  and  conclusion  that  said  name — Vendor — Producer  or  laboratory 

respondents  are  violating  the  provisions  status  of  dealer.  Representing,  in  con-  It  is  further  ordered,  That  the  respond- 
of  the  Federal  Trade  Commission  Act;  nection  with  offer,  sale  and  distribution  ents  shall,  within  sixty  (60)  days  after 
It  is  ordered,  That  the  respondents,  of  hosiery,  in  interstate  commerce  or  in  service  upon  them  of  this  order,  file  with 
Bradley  Boston,  Inc.,  a  corporation,  also  District  of  Columbia,  through  use  of  the  Commission  a  report  in  writing,  set¬ 
trading  as  Gold  Standard  Watch  Com-  words  “Mills”  or  “Manufacturers”,  or  ting  forth  in  detail  the  manner  and  form 
pany,  and  National  Watch  Company,  a  any  other  words  or  phrases  of  similar  in  which  they  have  complied  with  this 
corporation,  also  trading  as  Gold  Stand-  import  and  meaning,  that  respondents  order, 
ard  Watch  Company,  their  officers,  are  the  manufacturers,  etc.,  of  said  ho-  By  the  Commission, 
agents,  representatives  and  employees,  siery,  unless  and  until  they  actually  own 

and  Peter  Turchon,  his  representatives,  and  operate  or  control  the  plant  or  mill  SEAL  Oms-B.  Johnson, 

agents  and  employees,  directly  or  through  wherein  such  hosiery  is  manufactured  by  Secretary. 

any  corporate  or  other  device,  in  con-  them,  prohibited.  (Sec.  5b,  52  Stat.  112;  jF  R  3g_118;  Plledi  January  10  1939- 
nection  with  the  offering  for  sale,  sale  15  U.  S.  C.,  Supp.  IV,  sec.  45b)  [Cease  io’:32a.  m.] 

and  distribution  of  watches,  rings  and  and  desist  order,  M.  Goodman  &  Son  et  - 

other  jewelry  in  interstate  commerce  or  al..  Docket  3485,  December  22,  19381  1 3  F.  R.  2522  di. 


do  forthwith  cease  and  desist  from: 


• -  Representing,  through  the  use  of  the 

words  “Mills”  or  “Manufacturers”  or  any 
[Docket  No.  3485]  other  words  or  phrases  of  similar  import 

1  the  Matter  of  M.  Goodman  &  Son  and  Cleaning  in  their  trade  name  and  ad- 
etae  vertising  matter,  or  through  any  other 

means  or  device,  that  they  are  the  manu- 
Sec.  3.6  (a)  22 )  Advertising  falsely  fj^turers  or  makers  of  said  hosiery,  unless 


By  the  Commission. 

[seal]  Oms'B.  Johnson, 

Secretary. 

[F.  R.  Doc.  39-118;  Filed,  January  10,  1939; 
10:32  a.  m  ] 
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TITLE  30— MINERAL  RESOURCES 

NATIONAL  BITUMINOUS  COAL 
COMMISSION 

|  General  Docket  No.  15] 

Order  in  the  Matter  of  the  Establish¬ 
ment  of  Minimum  Prices  and  Market¬ 
ing  Rules  and  Regulations 

in  re  proposals  of  minimum  prices  sub¬ 
mitted  BY  THE  DISTRICT  BOARDS  FOR  DIS¬ 
TRICTS  NOS.  2,  4,  5,  6,  AND  THAT  PART  OF 
DISTRICT  NO.  13  WITHIN  MINIMUM  PRICE 
AREA  NO.  1 

At  a  session  of  the  National  Bitumi¬ 
nous  Coal  Commission  held  at  its  offices 
in  Washington,  D.  C.,  on  the  4th  day  of 
January  1939. 

The  Commission,  on  the  25th  day  of 
May,  1938,'  having  instituted  the  within 
proceedings  entitled  “In  the  matter  of 
the  Establishment  of  Minimum  Prices 
and  Marketing  Rules  and  Regulations, 
General  Docket  No.  15,”  for  the  purpose 
of  carrying  out  the  provisions  of  subsec¬ 
tions  (a)  and  <b)  of  Section  4,  Part  II, 
of  the  Bituminous  Coal  Act  of  1937,  and 
thereafter  upon  the  10th  day  of  August, 
1938,  after  notice  of  hearing,  having  de¬ 
termined1 2 3  the  weighted  average  cost,  as 
provided  in  Section  4,  II  (a)  of  the  Act, 
for  Minimum  Price  Area  No.  1,  did,  on 
the  11th  day  of  August,  1938,  by  Order 
No.  247,*  and  on  the  20th  day  of  August, 
1938,  by  Order  No.  251, 4  direct  the  Dis¬ 
trict  Boards  for  Districts  Nos.  2,  4,  5,  6, 
and  that  part  of  District  No.  13  within 
Minimum  Price  Area  No.  1  to  propose 
minimum  prices  in  conformity  with  the 
provisions  of  Section  4,  II,  (a)  of  the 
Act,  and  in  accordance  with  the  rules 
and  regulations  prescribed  by  said  Orders 
Nos.  247  and  251,  and 
Each  of  said  District  Boards  having, 
thereafter,  proposed  such  minimum 
prices,  the  Commission,  by  its  Order  en¬ 
tered  in  this  proceedings  on  September 
19,  1938 5  directed  that  a  hearing  on  such 
proposals  be  held  in  the  Hearing  Room  of 
the  Commission  at  15th  and  Eye  Streets, 
N.  W.,  Washington,  D.  C.,  commencing 
on  the  10th  day  of  October,  1938  at  10 
o’clock,  A.  M.,  for  the  purpose  of  receiving 
evidence  relating  to  said  proposals  to  en¬ 
able  the  Commission  to  approve  such  pro¬ 
posed  minimum  prices,  or  to  enable  the 
Commission  to  modify  such  proposed 
minimum  prices,  so  as  to  conform  them 
to  the  requirements  of  Section  4,  II,  (a) 
of  the  Act,  in  order  that  such  proposed 
minimum  prices,  as  approved,  or  modi¬ 
fied,  as  the  case  may  be,  may  serve  as  the 
basis  for  the  coordination,  as  provided  by 
Section  411,  (b)  of  the  Act,  and 
Reasonable  public  notice  thereof  hav¬ 
ing  been  given,  said  hearing  was  com¬ 
menced  at  the  time  and  place  stated,  and 
concluded  on  the  10th  day  of  November, 


1  3  F.  R.  1457  DI. 

1  3  F.  R.  1987  DI. 

3  F.  R.  1980  DI. 

4  3  F.  R.  2058  DI. 

r  3  F.  R.  2281  DI. 


1938,  at  which  hearing  all  interested  par¬ 
ties  were  afforded  full  opportunity  to  be 
heard,  and 

The  evidence  being  adduced,  and  the 
Commission  being  fully  advised  in  the 
premises,  and  upon  consideration  thereof, 
the  Commission  made  Findings  of  Fact 
and  Conclusions  relating  to  the  proposals 
of  minimum  prices  submitted  by  the  Dis¬ 
trict  Boards  for  Districts  Nos.  2,  4,  5,  6, 
and  that  part  of  District  No.  13  within 
Minimum  Price  Area  No.  1,  which  Find¬ 
ings  of  Fact  and  Conclusions  are  on  file 
in  the  Office  of  the  Secretary  of  the  Com¬ 
mission  at  Washington,  D.  C.,  and  by  this 
reference  are  incorporated  herein  and 
made  a  part  hereof,  and 
Included  in  the  said  Findings  of  Fact 
and  Conclusions  relating  to  each  of  the 
aforesaid  Districts  is  an  appendix  en¬ 
titled  “Schedule  of  Minimum  Prices  as 
modified  and  approved  to  serve  as  a  basis 
for  Coordination,”  which  schedule  em¬ 
braces  all  modifications  which  the  Com¬ 
mission  determined  to  be  necessary  to 
conform  the  proposals  of  the  respective 
Districts  to  the  requirements  of  Section 
4,  n,  (a)  of  the  Act,  and  which  the  Com¬ 
mission  has  determined  to  be  the  proper 
basis  to  be  used  by  the  respective  Dis¬ 
tricts  for  the  coordination  provided  for 
in  Section  4,  n,  (b)  of  the  Act, 

Now,  therefore,  Pursuant  to  the  pro¬ 
visions  of  the  Bituminous  Coal  Act  of 
1937,  the  National  Bituminous  Coal  Com-  I 
mission  orders  and  directs: 

1.  That  in  the  coordination  of  mini¬ 
mum  prices  as  provided  by  Section  4, 
n,  (b)  of  the  Act,  to  be  hereafter  di¬ 
rected  by  subsequent  Order  of  the  Com¬ 
mission,  the  District  Boards  for  Districts 
Nos.  2,  4,  5,  6,  and  that  part  of  Dis¬ 
trict  No.  13  within  Minimum  Price  Area 
No.  1  will  take,  as  a  basis  thereof,  the 
schedules  as  approved  herein  and  set  out 
opposite  their  respective  names  as  fol¬ 
lows: 

District  No.  2. — Appendix  to  the  Find¬ 
ings  for  District  No.  2,  as  above  referred 
to,  entitled  “Schedule  of  Minimum  Prices 
as  Modified  and  Approved  to  Serve  as  a 
Basis  for  Coordination.” 

District  No.  4. — Appendix  to  the  Find¬ 
ings  for  District  No.  4,  as  above  referred 
to,  entitled  “Schedule  of  Minimum  Prices 
as  Modified  and  Approved  to  Serve  as  a 
I  Basis  for  Coordination.” 

District  No.  5. — Appendix  to  the  Find¬ 
ings  for  District  No.  5,  as  above  referred 
to,  entitled  “Schedule  of  Minimum  Prices 
as  Modified  and  Approved  to  Serve  as  a 
Basis  for  Coordination.” 

District  No.  6. — Appendix  to  the  Find¬ 
ings  for  District  No.  6,  as  above  referred 
to,  entitled  “Schedule  of  Minimum  Prices 
as  Modified  and  Approved  to  Serve  as  a 
Basis  for  Coordination.” 

That  Part  of  District  No.  13  vjithin 
Minimum  Price  Area  No.  1  (.Van  Buren, 
Warren  and  McMinn  Counties  in  Ten¬ 
nessee)  . — Appendix  to  the  Findings  for 
that  part  of  District  No.  13  within  Mini¬ 
mum  Price  Area  No.  1  (Vim  Buren,  War¬ 


ren  and  McMinn  Counties  in  Tennessee) , 
as  above  referred  to,  entitled  “Schedule 
of  Minimum  Prices  as  Modified  and  Ap¬ 
proved  to  Serve  as  a  Basis  for  Coordina¬ 
tion.” 

2.  The  Secretary  of  the  Commission 
be  and  he  is  hereby  directed  to  cause  a 
copy  of  this  Order,  together  with  Find¬ 
ings  of  Fact  and  Conclusions,  including 
the  Appendices  thereto,  for  Districts  Nos. 
2,  4,  5,  6,  and  that  part  of  District  No.  13 
within  Minimum  Price  Area  No.  1,  to  be 
published  forthwith  in  the  Federal  Reg¬ 
ister,  and  to  cause  a  copy  of  this  Order 
and  Findings  of  Fact  and  Conclusions 
for  each  of  the  aforesaid  Districts,  to  be 
mailed  to  the  Consumers’  Counsel,  to  the 
Secretary  of  each  District  Board,  to  all 
interested  parties  who  have  entered  their 
appearances  in  the  hearing  relating  to 
said  proposals,  and  to  make  copies  of 
this  Order  and  Findings  of  Fact,  in¬ 
cluding  the  appendices  thereto,  available 
for  inspection  by  interested  parties  at 
the  Office  of  the  Secretary  of  the  Com¬ 
mission,  Washington,  D.  C.,  and  at  the 
office  of  each  Statistical  Bureau  of  the 
Commission. 

By  order  of  the  Commission. 

Dated  this  4th  day  of  January,  1939. 
[seal]  F.  Witcher  McCullough, 

Secretary. 


In  re  Minimum  Prices  and  Marketing 
Rules  and  Regulations  as  Proposed 
and  Submitted  by  the  District  Boards 
for  Districts  1,  2,  3,  4,  5,  6,  7,  8  and 
That  Part  of  District  13  Comprising 
Van  Buren,  Warren  and  McMinn 
Counties,  Tennessee,  All  Within 
Minimum  Price  Area  1 

FINDINGS  AS  TO  THE  FACTS  AND  CONCLUSIONS 
OF  THE  COMMISSION 

Pursuant  to  the  provisions  of  an  Act 
of  Congress  approved  April  26,  1937,  en¬ 
titled  “An  Act  to  regulate  interstate 
Commerce  in  bituminous  coal  and  for 
other  purposes”  (Public  No.  48,  75th 
Congress,  1st  Sess.)  known  as  the  “Bi¬ 
tuminous  Coal  Act  of  1937”,  and  herein¬ 
after  referred  to  as  the  “Act”,  the  Na¬ 
tional  Bituminous  Coal  Commission, 
hereinafter  referred  to  as  the  “Com¬ 
mission”,  under  and  by  virtue  of  the 
authority  granted  in  Section  4  n  (a) 
of  the  Act,  on  the  11th  day  of  August, 
1938,  issued  its  Orders  No.  247  and  No. 
248  ordering  and  directing  the  District 
Boards  for  Districts  1,  2,  3,  4,  5,  6,  7 
and  8  to  propose  to  the  Commission 
minimum  prices  free  on  board  trans¬ 
portation  facilities  at  the  mines  for 
kinds,  qualities  and  sizes  of  coal  pro¬ 
duced  in  said  districts  and  reasonable 
rules  and  regulations  incidental  to  the 
sale  and  distribution  of  coal  by  code 
members  within  said  districts,  said  pro¬ 
posals  to  be  submitted  to  the  Commis¬ 
sion  on  or  before  the  6th  day  of  Sep¬ 
tember  1938,  and,  on  the  20th  day  of 
August  1938,  issued  its  Order  No.  251 
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ordering  and  directing  the  District  Board 
for  District  13  to  propose  minimum 
prices  free  on  board  transportation  fa¬ 
cilities  at  the  mines  for  kinds,  qualities 
and  sizes  of  coal  produced  in  such  part 
of  said  district  as  lies  within  Minimum 
Price  Area  1,  that  is,  Van  Buren,  Warren 
and  McMinn  counties,  in  the  state  of 
Tennessee,  said  proposals  to  be  submitted 
to  the  Commission  on  or  before  the  6th 
day  of  September  1938. 

Orders  No.  247  and  No.  248  were  pub¬ 
lished  in  the  Federal  Register  under  date 
of  August  13,  1938  and  copies  of  said 
orders  were  mailed  to  the  Office  of  Con¬ 
sumers’  Counsel,  Washington,  D.  C.;  toj 
each  of  the  code  members  within  Dis¬ 
tricts  1,  2,  3,  4,  5,  6,  7  and  8;  and  to  each 
of  the  Secretaries  of  the  District  Boards 
for  said  districts. 

Order  No.  251  was  published  in  the 
Federal  Register  under  date  of  August 
23,  1938,  and  a  copy  of  said  order  was 
mailed  to  each  of  the  code  members 
within  Minimum  Price  Area  1;  to  the 
Secretaries  of  the  District  Boards  for  the 
districts  within  Minimum  Price  Area  1; 
and  to  the  Office  of  Consumers’  Counsel, 
Washington,  D.  C. 

Order  No.  247  directed  the  District 
Boards  for  Districts  1,  2,  3,  4,  5,  6,  7  and 
8  to  propose  to  the  Commission  mini¬ 
mum  prices  f.  o.  b.  transportation  facil¬ 
ities  at  the  mines  for  kinds,  qualities  and 
sizes  of  coal  produced  by  the  code  mem¬ 
bers  in  their  respective  districts,  and  to 
propose  such  classification  of  coal  and 
price  variations  as  to  mines,  consuming 
market  areas,  values  as  to  uses  and  sea¬ 
sonal  demand,  as  might  be  deemed  proper 
and  within  the  authority  conferred  by 
the  Act. 

Order  No.  251  directed  the  District 
Board  for  District  13  to  propose  to  the 
Commission  minimum  prices  f.  o.  b. 
transportation  facilities  at  the  mines  for 
kinds,  qualities  and  sizes  of  coal  pro¬ 
duced  by  the  code  members  in  that  part 
of  District  13  embraced  in  Minimum 
Price  Area  1,  to  wit,  Van  Buren,  Warren 
and  McMinn  counties,  in  the  state  of 
Tennessee. 

Orders  Nos.  247  and  251  both  provided 
that  each  District  Board  should  transmit 
its  schedule  of  proposed  minimum  prices 
to  each  code  member  within  its  respec¬ 
tive  district  before  filing  such  schedule 
with  the  Commission  in  order  to  give  such 
code  members  an  opportunity  to  protest 
any  proposed  price  classification. 

Orders  No.  247  and  No.  251  further  di¬ 
rected  that  the  minimum  prices  proposed 
by  the  several  District  Boards  should  con¬ 
form  to  the  following  standards  therefor 
set  out  in  Section  4  II  (a)  of  the  Act: 

(a)  The  proposed  minimum  prices  for 
each  of  the  aforesaid  districts  shall  yield 
a  return,  per  net  ton,  for  such  districts, 
equal  as  nearly  as  may  be  to  the  weighted 
average  of  the  total  costs,  per  net  ton,  of 
the  tonnage  of  the  Minimum  Price  Area 
within  which  such  district  is  located,  as 
said  weighted  average  heretofore  has 
been,  determined  by  Order  of  the  Com¬ 


mission  dated  August  10,  1938,  in  this 
proceeding. 

(b)  They  shall  reflect,  as  nearly  as 
possible,  the  relative  market  value  of  the 
various  kinds,  qualities  and  sizes  of  coal 
to  which  they  are  applicable. 

(c)  They  shall  be  just  and  equitable 
as  between  producers  within  the  district. 

(d)  They  shall  be  just  and  equitable 
as  between  producers  within  the  district 
for  any  kind,  quality  or  size  of  coal  for 
shipment  into  any  consuming  market 
area. 

(e)  They  shall  not  permit  dumping. 

Orders  No.  247  and  No.  251  further 
directed  that  each  schedule  of  proposed 
prices  submitted  by  the  District  Boards 
should  include  the  following  clause: 

Note. — The  prices  in  this  schedule  are  not 
the  final  minimum  prices  that  will  be  estab¬ 
lished  on  coal  for  shipment  by  code  mem¬ 
bers  within  this  district  into  consuming ! 
markets  for  this  district.  In  the  ultimate 
establishment  of  the  effective  minimum 
prices,  pursuant  to  subsection  (b)  of  Part 
II,  Section  4  of  the  Act,  the  minimum  prices 
as  proposed  in  such  schedule,  or  as  modi¬ 
fied,  are  subject  to  such  increase  or  de¬ 
crease,  respectively,  as  may  be  necessary  to 
carry  out  the  provisions  of  subsections  (a) 
and  (b)  of  Part  II,  Section  4  of  the  Act. 

Order  No.  248  directed  each  of  the 
aforesaid  District  Boards  to  propose  to 
the  Commission  reasonable  rules  and 
regulations  incidental  to  the  sale  and  dis¬ 
tribution  of  coals  by  the  code  members  of 
their  respective  districts,  such  rules  and 
regulations  not  to  be  inconsistent  with 
the  requirements  of  Section  4  of  the  Act 
and  to  conform  to  the  standards  of  fair 
competition  therein  established.  Said  or¬ 
der  directed  said  District  Boards  to  trans¬ 
mit  such  proposed  rules  and  regulations 
to  all  code  members  within  their  respec¬ 
tive  districts  in  order  to  afford  such  code 
members  an  opportunity  of  studying  such 
proposed  rules  and  regulations  and  of 
protesting  any  of  such  proposals  and  to 
suggest  whatever  added  rules  or  regula¬ 
tions  such  code  members  deemed  neces¬ 
sary  to  properly  effectuate  the  purposes 
of  Section  4  of  the  Act. 

Upon  receipt  of  said  orders  by  the  sev¬ 
eral  District  Boards  within  Minimum 
Price  Area  1,  said  District  Boards,  as  di¬ 
rected  in  said  orders,  proceeded  to  pro¬ 
pose  such  minimum  prices  and  marketing 
rules  and  regulations  as  in  their  judg¬ 
ment  conformed  to  the  requirements  of 
said  orders.  Schedules  evidencing  such 
proposals  were  prepared  by  said  District 
Boards  and  copies  of  same  were  trans¬ 
mitted  to  each  code  member  within  the 
respective  districts  in  order  that  such 
code  members,  after  due  consideration  of 
such  schedules,  might  present  to  their  re¬ 
spective  District  Boards  whatever  objec¬ 
tions,  if  any,  they  might  have  to  said 
schedules,  and  in  order  that  the  respec¬ 
tive  District  Boards,  after  due  considera¬ 
tion  of  such  objections,  if  any,  might  re¬ 
vise  such  schedules  in  such  manner  as,  in 
their  judgment,  would  better  conform  to 
the  requirements  of  Orders  Nos.  247,  248 
and  251,  as  issued  by  the  Commission, 
and  to  the  requirements  of  Section  4  n 
(a)  of  the  Act. 


The  schedules  of  proposed  minimum 
prices,  as  revised,  together  with  the  data 
upon  which  same  were  computed  and 
the  schedules  of  proposed  marketing 
rules  and  regulations,  together  with  the 
reasons  supporting  same,  were  trans¬ 
mitted  to  the  Commission  as  directed  in 
said  orders. 

Subsequent  to  the  receipt  of  said 
schedules  by  the  Commission,  the  Com¬ 
mission,  on  the  19th  day  of  September 
1938,  issued  its  order  giving  notice  to  all 
interested  parties  of  a  hearing  to  be  held 
upon  the  proposals  of  minimum  prices 
and  marketing  rules  and  regulations  as 
proposed  and  submitted  to  the  Commis¬ 
sion  by  the  District  Boards  for  Districts 
1,  2,  3,  4,  5,  6,  7,  8  and  13,  said  hearing 
to  be  held  on  the  10th  day  of  October 
1938,  at  the  Hearing  Room  of  the  Com- 
|  mission  at  15th  and  Eye  Streets,  N.  W., 
Washington,  D.  C.  As  expressed  in  the 
face  of  said  order,  said  hearing  was  to 
be  held  for  the  purpose  of  receiving  evi¬ 
dence  relating  to  the  aforementioned 
proposals  of  minimum  prices  and  mar¬ 
keting  rules  and  regulations  in  order  to 
enable  the  Commission  to  approve  or 
modify  such  proposals  to  the  end  that 
such  proposals,  as  approved  or  modified, 
may  serve  as  the  basis  for  the  coordina¬ 
tion  of  same  as  provided  in  Section  4 
II  (b)  of  the  Act. 

Said  order  giving  notice  of  said  hear¬ 
ing  directed  the  Secretary  of  the  Com¬ 
mission  to  cause  copies  of  said  proposals 
to  be  made  available  for  inspection  by 
interested  parties  at  the  office  of  the  Sec¬ 
retary  of  the  Commission  at  Washing¬ 
ton,  D.  C.,  and  at  the  office  of  each 
Statistical  Bureau  of  the  Commission 
within  each  of  the  districts  within  Min¬ 
imum  Price  Area  1;  to  cause  a  copy  of 
said  order  to  be  published  forthwith  in 
the  Federal  Register  and  in  two  consecu¬ 
tive  issues  of  a  newspaper  having  a  gen¬ 
eral  circulation  in  each  of  the  districts 
within  Minimum  Price  Area  1;  to  cause 
a  copy  of  said  order  to  be  mailed  to  each 
of  the  code  members  within  said  districts: 
to  the  Office  of  Consumers’  Counsel, 
Washington,  D.  C.,  and  to  the  Secre¬ 
taries  of  each  of  the  District  Boards  for 
the  districts  within  Minimum  Price  Area 
1.  A  copy  of  said  order  was  directed  to 
be  made  available  for  inspection  at  each 
of  the  Statistical  Bureaus  of  the  Com¬ 
mission  within  said  districts. 

The  aforesaid  directions  in  said  order 
were  complied  with.  A  copy  of  said  or¬ 
der  was  made  available  for  inspection  at 
the  office  of  the  Secretary  of  the  Com¬ 
mission  at  Washington,  D.  C.t  and  at 
the  office  of  each  of  the  Statistical  Bu¬ 
reaus  of  the  Commission  within  each  of 
the  districts  within  Minimum  Price  Area 
1.  A  copy  of  said  order  was  published 
in  the  Federal  Register  of  date  Septem¬ 
ber  22, 1938,  and  copies  of  said  order  were 
mailed  to  each  of  the  code  members 
within  Minimum  Price  Area  1:  to  the 
office  of  Consumers’  Counsel,  Washing¬ 
ton,  D.  C.;  and  to  each  of  the  Secretaries 
of  the  District  Boards  within  Minimum 
Price  Area  1.  A  copy  of  said  order  was 
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published  two  times  consecutively  in  the  j 
Chattanooga  News,  Chattanooga,  Ten¬ 
nessee;  Cleveland  Plain  Dealer,  Cleve¬ 
land,  Ohio;  The  Charleston  Gazette, 
Charleston,  West  Virginia;  Pittsburgh 
Post  Gazette,  Pittsburgh,  Pennsylvania; 
The  Birmingham  News,  Birmingham,  Al¬ 
abama;  The  Fairmont  Times,  Fairmont, 
West  Virginia;  The  Exponent,  Clarks¬ 
burg,  West  Virginia;  and  The  Flint  Jour¬ 
nal,  Flint,  Michigan,  newspapers  having 
a  general  circulation  in  each  of  the  re¬ 
spective  districts  within  Minimum  Price 
Area  1. 

Due  and  reasonable  notice  of  said 
hearing  having  been  given  all  interested 
parties,  said  cause  came  on  for  hearing 
before  the  Commission  on  the  10th  day 
of  October  1938,  at  the  hour  and  place 
as  specified  in  said  order,  to  wit,  at  10 
a.  m.  in  the  Hearing  Room  of  the  Com¬ 
mission,  15th  and  Eye  Streets  N.  W„ 
Washington,  D.  C.;  and,  after  said  hear¬ 
ing  had  been  duly  and  formally  opened 
and  all  interested  parties  desiring  to  ap¬ 
pear  had  entered  their  appearances  in 
said  cause,  the  Commission  proceeded  to 
receive  evidence  relative  to  the  proposals 
of  minimum  prices  and  marketing  rules 
and  regulations  as  proposed  to  the  Com¬ 
mission  by  the  District  Boards  for  Dis¬ 
tricts  1,  2,  3,  4,  5,  6,  7,  8  and  13.  The 
hearing  was  concluded  on  the  10th  day 
of  November  1938. 

At  said  hearing  all  interested  parties 
were  afforded  full  opportunity  to  be 
heard  on  the  proposals  of  minimum 
prices  and  marketing  rules  and  regula¬ 
tions  which  had  been  submitted  by  each 
of  the  District  Boards  for  Districts  1,  2, 
3,  4,  5,  6,  7,  8  and  13  and  each  of  said 
District  Boards  adduced  evidence  relat¬ 
ing  to  such  proposals  and  placed  into 
this  record  as  exhibits  all  of  the  data 
which  such  Boards  had  used  as  a  basis 
for  such  proposals  and  each  of  the 
Boards  by  competent  witnesses  testified 
as  to  the  factors  which  the  Boards  had 
considered  in  determining  the  price  re¬ 
lationships  and  the  marketing  rules  and 
regulations  which  had  been  proposed  by 
such  Boards  in  their  respective  schedules. 

Each  of  the  schedules  of  proposed  min¬ 
imum  prices  offered  in  evidence  by  the 
District  Boards  contained  the  clause  pre¬ 
viously  quoted  from  Orders  No.  247  and 
No.  251  which  clearly  indicates  that  the 
District  Boards  were  proposing  minimum 
prices  free  on  board  transportation  facili¬ 
ties  at  the  mines  for  kinds,  qualities,  and 
sizes  of  coal  produced  in  each  of  the  dis¬ 
tricts  within  Minimum  Price  Area  1 
without  taking  into  consideration  those 
additional  factors  and  standards  which 
are  set  forth  in  Section  4,  Part  II,  sub¬ 
section  (b)  of  the  Act.  The  minimum 
prices  so  proposed,  as  hereafter  approved 
or  modified,  will  serve  as  a  basis  for  co¬ 
ordination  as  provided  in  Section  4  n  (b) 
of  the  Act.  Such  proposals  of  minimum 
prices  do  not  take  into  account  differ¬ 
ences  in  transportation  methods  and 
charges  and  their  effect  upon  a  reason¬ 
able  opportunity  to  compete  on  a  fair 
basis,  or  competitive  relationships  be¬ 


tween  coal  and  other  forms  of  fuel  and 
energy  as  such  matters  constitute  a  part 
of  the  coordination  of  minimum  prices 
and  are  properly  a  subject  of  considera¬ 
tion  under  Section  4  n  (b)  of  the  Act. 

The  evidence  adduced  at  said  hearing 
having  been  duly  reported  and  filed  with 
the  Commission,  the  Commission,  after 
due  consideration  of  same  and  being  fully 
advised  in  the  premises,  makes  this  its 
findings  as  to  the  facts  and  its  conclu¬ 
sions  drawn  therefrom. 


Minimum  Price  Area  No.  1 — District 
No.  2 

proposed  minimum  prices 

There  are  some  1,300  code  members  in 
District  No.  2  and  of  these,  twenty-two 
filed  a  total  of  thirty-nine  protests  with 
respect  to  the  schedule  of  proposed  mini¬ 
mum  prices  transmitted  to  the  code  mem¬ 
bers  by  the  District  Board  in  District  No. 

2  in  compliance  with  Order  No.  247.  Of 
these  protests  the  District  Board  disal¬ 
lowed  ten  and  allowed  in  whole  or  in  part 
twenty-nine. 

The  schedule  of  proposed  minimum 
prices  are  revised  after  the  disposition  of 
the  said  protests,  was  filed  with  the  Com¬ 
mission  in  compliance  with  Order  No.  247 
and  was  also  forwarded  to  all  code  mem¬ 
bers  in  the  District.  This  schedule  was 
received  in  evidence  as  Exhibit  423.  Tes¬ 
timony  in  support  of  the  minimum  prices 
proposed  by  District  Board  No.  2  was  ad¬ 
duced  by  an  expert  witness,  a  member  of 
the  Marketing  and  Gasification  Com¬ 
mittee  of  the  District  Board,  and  thor¬ 
oughly  familiar  with  the  marketing  and 
distribution  of  coals. 

The  schedule  of  prices  was  proposed  in 
the  first  instance  by  the  “Marketing  and 
Classification  Committee”  (Appointed  by 
the  District  Board)  which  consisted  of 
four  members,  only  one  of  whom,  a  mem¬ 
ber  and  also  an  employee  of  the  District 
Board,  is  engaged  in  the  production,  sale 
and  distribution  of  bituminous  coal,  his 
mines  being  what  are  known  as  truck 
mines.  The  other  three  members  of  this 
Committee  since  1933  have  been  continu¬ 
ously  engaged  in  work  incidental  to  the 
administration  of  the  Bituminous  Coal 
Code  under  N.  R.  A.,  the  Bituminous  Coal 
Conservation  Act  of  1935  and  the  present 
Act.  They  have  no  financial  interest  in 
any  coal  enterprise  in  District  No.  2,  are 
men  of  broad  experience  in  the  market¬ 
ing  of  bituminous  coal,  and  each  of  them 
took  an  active  part  in  the  preparation  of 
the  price  schedule  submitted  by  the  com¬ 
mittee  to  the  District  Board  on  August  23- 
1938. 

At  a  meeting  of  the  District  Board  in 
Pittsburgh  on  August  23,  1938,  this  re¬ 
port  of  the  Marketing  and  Classification 
Committee  was  approved  for  submission 
to  Code  Members,  and  said  committee 
was  instructed  to  conduct  full  and  open 
hearings  on  the  thirty-nine  protests  filed 
by  code  members.  These  hearings  were 
held  under  the  supervision  of  the  Chair¬ 
man  of  the  Secretary  of  the  District 


Board.  The  committee  submitted  its 
recommendations  on  these  protests  to 
the  District  Board  at  a  meeting  held 
September  16,  1938.  After  full  consider¬ 
ation  of  said  recommendations,  the  Dis¬ 
trict  Board  by  unanimous  vote  of  those 
present  accepted,  the  recommendations 
of  the  committee  and  formally  adopted 
the  revised  schedule  of  proposed  classi¬ 
fications  and  prices. 

The  members  of  District  Board  No.  2 
are  men  of  long  experience  in  the  coal 
industry  and  are  familiar  with  the  re¬ 
quirements  of  the  Bituminous  Coal  Act 
of  1937,  as  well  as  with  their  duties  as 
Board  Members  under  the  Act. 

The  mines  of  the  code  members  of  Dis¬ 
trict  No.  2  are  located  in  the  following 
twelve  counties  of  Western  Pennsylvania : 
Allegheny,  Beaver,  Butler,  Greene,  Law¬ 
rence,  Mercer,  Venango,  Washington, 
Armstrong,  Indiana,  Fayette,  and  West¬ 
moreland.  The  district  is  divided  into 
nine  producing  sub-districts  which  were 
determined  because  of  differences  in 
freight-rate  adjustments  and  differen¬ 
tials  and  wage  agreements  with  the 
miners’  union.  Each  of  these  sub-dis¬ 
tricts  is  recognized  in  the  price  schedule 
filed  by  District  Board  No.  2.  They  are 
(1)  The  Butler-Mercer  sub-district  com¬ 
prising  a  section  in  Northeastern  Penn¬ 
sylvania  in  Butler,  Beaver,  and  Mercer 
counties  where  the  Brookville  seam 
(averaging  3x/2  to  4  y2  feet  in  thickness) 
the  Middle-Kittanning  (averaging  3 
feet)  and  Upper  Freeport  (about  thirty- 
nine  inches  in  thickness)  are  mined;  (2) 
the  Conemaugh  sub-district  located  in 
Armstrong,  Westmoreland,  and  Indiana 
counties,  where  the  seam  mined  is  the 
Upper  Freeport  with  a  thickness  approxi¬ 
mately  the  same  as  in  the  Butler-Mercer 
sub-district;  (3)  the  Connellsville-Point 
Marion  sub-district  located  in  Fayette 
and  Greene  counties  and  having  two  dis¬ 
tinct  fields — the  Connellsville  coking 
field  in  Fayette  county  producing  from 
the  Pittsburg  seam  six  to  nine  feet  in 
thickness,  and  the  Point  Marion  field, 
southwest  of  the  coking  field  extending 
to  the  West  Virginia  border,  producing 
from  both  the  Pittsburg  seam,  six  to  nine 
feet  thick,  and  the  Sewickley  seam,  five 
to  six  feet  thick;  (4)  the  Greensburg  sub¬ 
district  in  Westmoreland  county,  lying 
just  east  of  what  is  commonly  known  as 
the  Westmoreland  gas  field  of  the 
Youghiogheny-Westmoreland  sub-dis¬ 
trict,  and  where  production  is  also  from 
the  Pittsburg  seam,  six  to  seven  feet  in 
thickness;  (5)  the  Latrobe  sub-district 
in  Westmoreland  county,  east  of  the 
Greensburg  sub-district,  producing  also 
from  the  Pittsburg  seam;  (6)  the  Lig- 
onier  sub-district  also  in  Westmoreland 
county  and  east  of  the  Latrobe  sub¬ 
district,  but  of  small  area  and  producing 
from  the  Pittsburg  seam;  (7)  the  Pan- 
handle-Avella  sub-district  in  Allegheny 
and  Washington  counties,  west  of  Pitts¬ 
burg  and  extending  to  the  west  boundary 
of  Pennsylvania,  producing  also  from  the 
Pittsburg  seam;  (8)  the  Thick  Freeport 
sub-district  in  the  northern  part  of  Alle- 
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gheny  county,  producing  from  the  double 
or  Thick  Freeport  seam,  from  five  to  nine 
feet  thick,  and  which  seam  is  a  combi¬ 
nation  of  the  upper  and  lower  Freeport 
seams  and  there  is  a  small  production 
from  the  Thick  Freeport  seam  in  lower 
Allegheny  county  near  McKeesport;  (9) 
the  Youghiogheny-Westmoreland  sub¬ 
district,  the  largest  of  the  nine  sub¬ 
districts,  located  in  Westmoreland  county 
with  a  small  section  in  Washington  and 
Greene  counties,  and  principally  produc¬ 
ing  from  the  Pittsburg  seam,  but  with  a 
small  production  from  the  Redstone  and 
Waynesburg  seams. 

The  major  portion  of  the  coal  pro¬ 
duced  in  District  No.  2  comes  from  the 
Pittsburgh  seam  which  is  mined  in  six 
of  the  nine  sub-districts,  but  the  quality 
and  character  of  the  coal  from  this  seam 
varies  considerably  between  sub-districts 
and  also  within  the  sub-districts,  with 
the  greatest  variance  between  the  coals 
produced  in  the  Northeastern  portion 
and  those  produced  in  the  Southwestern 
portion  of  District  No.  2. 

The  consuming  market  areas  to  which 
these  coals  ordinarily  move  include  des¬ 
tinations  in  the  States  of  Connecticut, 
Delaware,  Indiana,  Illinois,  Iowa,  Kan¬ 
sas,  Kentucky,  Maine,  Maryland,  Mas¬ 
sachusetts,  Michigan,  Minnesota,  Mis¬ 
souri,  Nebraska,  New  Hampshire,  New 
Jersey,  New  York,  North  Dakota,  Ohio, 
Pennsylvania,  Rhode  Island,  South  Da¬ 
kota,  Virginia,  Vermont,  West  Virginia, 
Wisconsin,  the  District  of  Columbia,  and 
Canada. 

The  schedule  of  minimum  prices  (Ex. 
423)  proposed  by  District  Board  No.  2 
comprises  fifty  closely  typewritten  pages 
and  contains  (l)a  geographical  descrip¬ 
tion  of  the  consuming  market  area  to 
which  the  prices  apply;  (2)  a  list  of  the 
size  groups;  (3)  an  identifying  list  of  the 
nine  subdistricts  in  District  No.  2;  (4) 
an  alphabetical  list  of  code  members 
showing  price  classification  by  sizes  for 
all  uses;  (5)  a  list  of  thirteen  price  in¬ 
structions  and  exceptions;  (6)  a  list  of 
minimum  prices  in  cents  per  ton  of  2,000 
pounds  f.  o.  b.  transportation  facilities 
at  mines  for  all  uses  except  retort  and 
water-gas,  by-product  and  railroad  loco¬ 
motive  fuel,  embracing  twelve  price  in¬ 
dices  A  to  M  (excluding  the  letter  I)  and 
twelve  size  groups  for  each  index  letter; 
(7)  a  list  of  minimum  prices  in  cents  per 
ton  of  2,000  pounds  for  vertical  and  hori¬ 
zontal  retort  gas  plants  and  water-gas 
plants  for  the  manufacture  of  illuminat¬ 
ing  gas  embracing  five  price  indices  A 
to  E  Inclusive,  and  three  size  groups  for 
each  index  letter,  as  well  as  a  single  size 
group  for  each  index  letter  for  coal  used 
by  by-product  coke  plants;  (8)  a  list  of 
minimum  prices  per  ton  of  2,000  pounds 
f.  o.  b.  mines  for  railroad  locomotive  fuel 
applicable  to  all  mines  and  embracing 
two  sizes  with  exceptions  applicable  to 
four  sub-districts. 

The  investigations  and  studies  which 
resulted  in  the  preparation  and  final 
adoption  of  the  price  schedule  submitted 
by  the  District  Board  to  the  Commission 


were  begun  by  the  Marketing  and  Classi¬ 
fication  Committee  many  weeks  prior  to 
the  issuance  of  Order  No.  247,  on  August 
11,  1938,  but  in  anticipation  of  its  issu¬ 
ance.  These  included — examination  of 
all  information  in  possession  of  the  Dis¬ 
trict  Board  with  reference  to  coals  pro¬ 
duced  by  Code  members  in  District  No.  2; 
gathering  additional  information  through 
questionnaires  furnished  to  Code  mem¬ 
bers;  conference  with  officers  of  Code 
members  familiar  with  the  production, 
sale  and  distribution  of  coals  produced 
in  the  District;  visits  to  many  representa¬ 
tive  mines  in  every  producing  sub-dis¬ 
trict,  which  were  producing  from  every 
seam  in  the  District  and  equipped  with 
every  type  of  preparation  facility  in  the 
District;  visual  inspections  of  the  coal  as 
it  was  brought  from  the  mines,  as  it 
passed  through  the  process  of  screening 
and  preparation  and  after  it  had  been 
loaded  into  transportation  facilities. 

Complying  with  the  requirement  made 
by  the  Commission  that  the  record  must 
contain  all  analyses  of  all  kinds,  grades 
and  sizes  of  coal  which  were  given  any 
consideration  in  arriving  at  the  proposed 
classifications  and  prices,  the  District 
Board  introduced  Exhibits  425  and 
425-A  which  contain  all  of  the  analyses 
that  were  given  any  consideration  in 
arriving  at  the  proposed  classifications 
and  prices.  They  are  the  same,  except 
that  Exhibit  425-A  has  thereon  a  key 
indicating  the  source  of  the  informa¬ 
tion  given.  Each  comprises  seventy-two 
closely  typewritten  pages  and  lists  alpha¬ 
betically  by  sub-producing  districts  the 
producers  whose  coal  was  analyzed,  the 
date  of  the  analysis,  the  name  of  the 
mine  and  the  size  of  the  coal  from 
which  the  same  was  taken.  By  percent¬ 
ages  each  lists  the  moisture  content, 
volatile  matter,  fixed  carbon,  ash,  sul¬ 
phur,  B.  T.  U.  on  both  “received”  and 
“dry”  bases  and  the  fusing  temperature 
of  the  ash.  The  lists  contain  laboratory 
analyses  secured  through  questionnaires 
during  1937  and  1938  as  well  as  analyses 
made  by  the  United  States  Bureau  of 
Mines  at  the  request  of  the  District 
Board  and  by  several  recognized  com¬ 
mercial  laboratories,  from  time  to  time 
during  1937  and  1938.  The  Marketing 
and  Classification  Committee  of  the  Dis¬ 
trict  Board  did  not  have  analyses  for 
all  the  coals  produced  in  the  District  in 
all  sizes,  but  it  was  able  to  determine 
the  proper  grouping  of  coals  for  which 
it  had  no  analyses,  from  the  knowledge 
of  the  members  of  the  committee  as  to 
the  location  of  the  mines,  the  seams 
from  which  it  is  produced,  the  character 
of  the  coal  in  place,  the  preparation  facil¬ 
ities  at  these  mines  and  by  relating  these  | 
coals  to  what  the  committee  considered 
comparable  coals  produced  at  adjacent 
mines  in  the  same  area  on  which  they 
had  analytical  data. 

In  evaluating  the  coals  produced  in 
District  No.  2  no  one  factor  was  used 
as  an  absolute  measure  for  establishing 
classifications  and  price  relationships. 
All  factors  were  considered  important 
and  were  given  full  consideration. 


The  twelve  size  groupings  shown  on 
pages  4  and  5  of  the  schedule  filed  by 
the  District  Board  for  District  No.  2 
were  established  in  the  following  man¬ 
ner;  Nut,  run  of  mine,  2"  nut  and  slack; 
DA"  nut  and  slack;  %"  slack  and  y2" 
slack  were  established  as  the  base  sizes  for 
the  District,  and  the  best  coals  in  each 
of  these  sizes  produced  in  the  District 
were  placed  in  “A”  group,  the  next  best 
in  “B”  group,  the  next  best  in  “C”  group, 
etc.  In  the  same  manner  the  prices  and 
letter  classifications  for  2"  x  4"  egg,  2" 
and  4"  lump  were  also  established.  All 
other  sizes  produced  at  each  mine  in  the 
District  as  reported  on  the  question¬ 
naires  sent  out  by  the  District  Board  in 
1937,  and  by  the  Commission  in  1938, 
were  next  placed  in  the  appropriate 
groups  with  the  base  sizes  already  de¬ 
scribed,  and  those  of  equal  value  with 
the  base  size  coals  were  placed  in  such 
base  size  groups.  For  some  of  the  double 
screened  coals  additional  size  groupings 
between  the  four  inch  and  the  two  inch 
lump  were  established  in  order  that  such 
sizes  may  be  properly  related  in  price 
and  classification  to  the  base  sizes. 
There  was  also  established  one  group 
above  the  four  inch  lump  in  order  to 
create  a  properly  related  price  and  clas¬ 
sification  for  coal  having  a  bottom  size 
larger  than  four  inches.  There  were  also 
established  in  the  schedule  four  size 
groupings  for  slack  coals  and  also  price 
variations  between  these  groupings, 
which  were  done  to  establish  proper 
price  relationships  between  the  several 
sizes  of  nut  and  slack  and  slack  under 
these  size  groups. 

There  are  three  typographical  errors 
in  the  revised  list  of  sizes,  viz:  (1)  Under 
size  group  3,  on  the  third  line  it  reads 
“two  inches  and  over  but  not  exceeding 
three  inches  with  top  sizes  over  five 
inches”  but  should  read  “top  sizes  five 
inches  and  over”;  (2)  under  size  group¬ 
ing  5  in  the  fifth  line  where  it  reads  “and 
larger  but  not  exceeding  2  Y2  inches” 
should  read  “and  larger  but  under  three 
inches”;  and  (3)  in  size  group  6,  the 
second  line  where  it  reads  “bottom  size 
smaller  than  one-half  inch”  should  read 
“and  bottom  size  one-half  inch  and 
under.” 

Price  levels  for  these  various  size  groups 
and  the  amount  of  spread  in  price  which 
should  properly  exist  between  the  various 
size  groups  in  order  not  to  disturb  the 
normal  flow  of  the  various  sizes  are  in 
the  opinion  of  the  expert  witness  re¬ 
flected  in  the  price  schedule.  He  further 
testified  that  in  his  opinion  the  number 
of  size  groupings  and  differentials  in  price 
between  size  groups  is  necessary  to  en¬ 
able  code  members  to  sell  their  coals  of 
the  various  sizes  competitively  in  their 
markets  and  make  it  possible  for  the  con¬ 
sumer  to  purchase  at  fair  and  equitable 
prices  the  kinds,  qualities,  and  sizes  of 
coal  being  considered. 

The  schedule  of  prices  proposed  for 
general  commercial  application  (size 
groups  1  to  12  as  shown  on  pp.  4  and  5 
of  Exhibit  423  as  revised  by  Exhibit  426 ; 
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and  on  pp.  7  to  44  of  Exhibit  423,  and  p.  and  slack,  and  $2.35  for  mine  run  gives  63,414,505  tons  as  the  amount  actually 
47  of  Exhibit  423) — applies  to  all  uses  an  average  of  $2,175.  shipped  in  1937.  Of  this  amount,  58,- 


47  of  Exhibit  423) — applies  to  all  uses  an  average  of  $2,175.  shipped  in  1937.  Of  this  amount,  58,- 

except  by-product,  retort  and  water-gas,  The  factors  which  enter  into  the  eval-  533,274  tons  or  92.30  per  cent  were  re- 
and  railroad  locomotive  fuel  use.  uation  of  coals  for  retort  and  water-gas  ported  to  the  Commission  on  Form  D-l, 

For  coals  of  general  commercial  appli-  use  are  primarily  ash  and  sulphur,  the  1,837,332  tons  or  2.90  per  cent  was  esti- 
cation  a  price  of  $2.15  per  net  ton,  which  quantity  of  gas  the  coal  will  yield  and  the  mated  commercial  tonnage — (tonnage 
is  approximately  the  weighted  average  structure  of  the  coal.  The  sizes  which  reported  by  one  code  member  by  size  for 
cost  of  production  for  Minimum  Price  are  carried  in  separate  size  groupings  for  all  his  mines  but  not  separated  by  indi- 
Area  No.  1,  was  adopted  as  the  base  price  general  commercial  application  are  vidual  mines,  making  it  impossible  to  de- 
for  the  “C”  classification  mine  run  coal,  grouped  for  this  use  under  size  groups  13,  termine  the  exact  realization  on  the  coals 
and  from  this  base  related  prices  above  14,  and  15  as  described  on  page  five  of  the  produced  by  this  one  member)  and  1,731,- 
and  below  the  $2.15  base  price  for  mine  price  schedule  as  revised.  The  prices  for  068  tons  or  2.73  per  cent  was  the  total 
run  coal  of  lesser  and  greater  value  by-product  coke  plants  are  in  column  16,  production  of  mines  having  no  rail  con- 
were  also  established.  Price  levels  and  which  means  mine  run,  resultant  mine  nection,  and  commonly  called  truck 
relationships  for  the  coals  in  each  other  run,  nut  and  slack,  and  slack,  unless  mines.  There  was  a  grand  realization  to- 
size  grouping,  based  on  quality,  size,  mar-  otherwise  indicated.  The  base  price  for  tal  on  62,101,674  tons — 97.93  per  cent  of 
ketability,  and  all  other  factors  entering  retort  and  water-gas  coal  is  the  “A”  price  the  total  tonnage  shipped  in  1937 — of 
into  the  evaluation  of  coals  were  in  like  in  size  group  13  of  $2.40.  $133,613,456.43,  at  an  average  price  per 


manner  established. 


The  prices  for  railroad  locomotive  fuel  net  ton  of  $2.1515. 


The  chemical  constituents  of  coals  for  are  set  forth  on  page  forty-nine  of  the 


Upon  the  record  in  this  cause;  upon 
the  evidence  both  documentary  and 


That  the  schedule  of  minimum  prices. 


by-product  application  are  more  impor-  price  schedule.  The  chemical  constitu-  evidence  ootn  documentary  ana 

tant  than  in  coals  for  general  applica-  ents  of  the  coals  such  as  ash,  sulphur,  and  otherwise;  and  upon  the  above  and  fore- 
tion,  and  their  ash  and  sulphur  content  ash  softening  temperature,  within  certain  going  facts  found  to  exist,  the  Commis- 
and  their  coking  properties  are  the  most  limits,  are  not  factors  greatly  affecting  sioil  ' 

important  factors.  While  relatively  few  value  when  the  coal  is  applied  for  rail-  That  the  schedule  of  minimum  prices, 
code  members  in  District  No.  2  can  pro-  road  locomotive  fuel  use,  as  coals  having  as.  amended,  and  submitted  to  the  Com- 
duce  coal  acceptable  for  by-product  use,  a  considerable  range  in  these  constituents  mission  by  the  District  Board  for  Dis- 
a  substantial  part  of  the  production  of  are  just  as  acceptable  and  efficient  when  trict  No.  2  should  be  corrected  and  re- 
such  code  members  that  do  produce  it  used  as  railroad  locomotive  fuel.  A  ma-  v*sed  *n  order  that  the  same  may  bet- 
goes  for  that  use.  jority  of  the  coals  priced  lower  for  gen-  ter  conform  to  Order  No.  247  of  the 

nco  the  coVioHnio  nf  eral  commercial  purposes  are  of  equal  Commission  and  to  the  provisions  of 
For  by-product  use  the  schedule  of  .  with  coals  nriced  higher  for  general  Section  4-II(a)  of  the  Act,  and  said 
prices  shown  on  page  forty-eight  of  Ex-  value  witn  coals  pncea  nigner  i or  general  following  rpcnprt* 

K4Kif  aoq  commercial  purposes,  when  such  coals  scneauie  is  in  me  iouowing  respects 

hibit  423  was  established.  For  this  use  locomotive  fuel  But  there  modified, 

the  size  of  the  coal  is  no  factor  as  such  are  used  as  i°c°mouye  „  i\  tUt  tne.re 

plants  pulverize  all  coal  before  charging  are  coak  *n  No‘  2  °fJ0Wf  q1uall“  <1>  Delete  the  word  “all"  from  the  in- 

it  into  the  ovens,  and  slack,  mine  run,  ties  whlch  are  not  accePtable  for  lac°-  troductory  statement  so  as  to  read- 
resultant  mine  run  or  double  screened  motive  fuel  use  at  the  same  price  level  as  “The  market  areas  to  which  coal  pro¬ 


coals  which  are  sufficiently  alike  in  tbe  better  coals>  and  it  is  necessary  to  duced  in  District  No.  2  ordinarily  moves 
quality,  are  of  equal  value.  Consumers  accord  such  coals  a  differential  of  five  include  destinations  in  the  States  of:” 
prefer  the  smaller  size  coal  as  it  is  more  cents  ten  cents  per  ton  below  the  base  (Tr.  1560). 

easily  pulverized.  For  this  use  coals  of  pnce  for  railroad  locomotive  fuel,  which  (2)  Delete  from  the  proposed  schedule 
different  sizes  which  are  substantially  of  are  als°  shown  on  page  forty-nine  pages  four  and  five  and  substitute  Ex- 

the  same  aualitv  mine  run  resultant  of  the  schedule,  together  with  a  price  hibit  No.  426  as  modified  and  corrected, 
mfne  run  nut  and  d^k  ™nd  slack  a^e  differential  of  fifteen  cents  per  ton  over  This  is  done  because  the  evidence  reveals 
grouped  under  size  group  16.  By  proper  the  mine  run  and  nut  and  slack  prices  that  a  number  of  errors  exist  in  the  size 
reference  these  were  also  included  in  this  t°r  lump  or  double  screened  coal  when  groups  and  size  group  explanation  in  the 
size  group  coals  produced  at  certain  specifically  ordered  by  the  railroads  for  proposed  price  schedule  on  pages  four 
mines  which  are  specially  prepared  and  locomotive  fuel  use.  For  this  use  the  and  five  thereof.  This  exhibit,  after  cor- 
sized  in  order  to  make  them  acceptable  pnce  of  $2.15  per  ton  on  mine  run  coal  recting  the  typographical  errors  already 
for  this  use.  While  mine  run  and  re-  1S  aPProximately  equal  to  the  weighted  alluded  to  in  a  previous  part  of  these 
sultant  coal  from  certain  mines  are  not  avera&e  cost  production  for  Minimum  findings,  is  attached  to  the  amended 
acceptable  for  this  use,  such  mines  can  Pnce  No*  and  18  ako  the  avera^e  price  schedule  and  is  an  accurate  por- 
produce  and  ship  other  sizes  of  coals,  Pr!ce  aH  mine  run  coal  moving  for  gen-  trayal  of  the  size  groups  and  sizes  corn- 
such  as  double  screened  or  lump  coal,  eral  commercial  application.  prising  each  group, 

which  are  acceptable  for  by-product  use  The  prices  shown  in  the  schedule  sub-  (3)  change  Lilley  Mining  Company’s 
and  can  move  into  the  markets  on  the  mitted  to  the  Commission  by  District  Lilley  Mine  Classification  on  page 
same  basis  as  mine  run  and  nut  and  Board  No.  2  (Ex.  423),  applied  to  1937  twenty-six  for  size  group  14  from  “A”  to 
slack  from  other  mines.  In  still  other  tonnage  distribution,  will  yield  a  return  “B”.  The  District  Board  witness  re- 


such  as  double  screened  or  lump  coal,  eral  commercial  application.  prising  each  group, 

which  are  acceptable  for  by-product  use  The  prices  shown  in  the  schedule  sub-  (3)  change  Lilley  Mining  Company’s 
and  can  move  into  the  markets  on  the  mitted  to  the  Commission  by  District  Lilley  Mine  Classification  on  page 
same  basis  as  mine  run  and  nut  and  Board  No.  2  (Ex.  423),  applied  to  1937  twenty-six  for  size  group  14  from  “A”  to 
slack  from  other  mines.  In  still  other  tonnage  distribution,  will  yield  a  return  “B”.  The  District  Board  witness  re¬ 
cases  nut  and  slack  is  not  equal  in  value  Per  net  ton  of  $2.1515,  while  the  weighted  quested  this  change  to  correct  a  clerical 
to  the  mine  run  and  resultant  mine  run  average  of  the  total  costs  per  net  ton  of  error. 

from  the  same  mine,  but  is  still  accept-  Minimum  Price  Area  No.  1  as  determined  (4)  Modify  item  3  on  page  forty-five 


(4)  Modify  item  3  on  page  forty-five 


able  at  a  price  differential,  which  was  bV  the  Commission  is  $2,157,  a  difference  so  that  it  will  read: — “All  size  designa- 
established  in  the  price  schedule  at  page  51/2  mills  per  net  ton.  tions  herein  are  for  round  hole  screens 

forty-eight.  For  such  by-product  pur-  The  total  coal  produced  in  District  No.  except  when  otherwise  designated.  When 

poses  the  producers  of  District  No.  2  2  in  1937,  as  shown  by  the  Pennsylvania  other  types  of  screens  are  used  the  Dis- 
principally  ship  nut  and  slack,  mine  run,  Department  of  Mines,  was  71,952,734  trict  Board,  subject  to  the  approval  of 
and  resultant  mine  run  and  the  base  tons,  of  which  4,373,761  tons  were  pro-  the  Coal  Commission,  shall  determine 
price  for  this  use  $2.15,  not  only  approxi-  duced  by  non-code  members  and  by  the  actual  size  designation  of  the  coal  so 
mates  the  weighted  average  cost  of  Min-  mines  now  abandoned,  3,207,002  tons  prepared.”  This  was  agreed  to  by  the 
imum  Price  Area  No.  1,  but  is  also  ap-  were  coked  at  the  mines,  448,059  tons  witness  for  the  District  Board, 
proximately  the  average  of  the  lowest  were  used  for  power  and  heat  at  the  (5)  Add  to  item  7  on  page  forty-five 
price  nut  and  slack  and  the  highest  price  mines,  and  509,407  tons  were  sold  to  em-  the  following  exception: — “This  rule  does 
mine  run  which  is  generally  acceptable  ployees  at  the  mines — all  of  which  four  not  apply  to  size  groups  Numbers  13,  14, 
for  this  application,  that  is  $2  00  for  nut  classes  aggregated  8,538,229  tons,  leaving  15,  and  16.”  This  is  done  because  by- 


The  total  coal  produced  in  District  No.  except  when  otherwise  designated.  When 
2  in  1937,  as  shown  by  the  Pennsylvania  other  types  of  screens  are  used  the  Dis- 


mates  the  weighted  average  cost  of  Min-  mines  now  abandoned,  3,207,002  tons 
imum  Price  Area  No.  1,  but  is  also  ap-  were  coked  at  the  mines,  448,059  tons 
proximately  the  average  of  the  lowest  were  used  for  power  and  heat  at  the 
price  nut  and  slack  and  the  highest  price  mines,  and  509,407  tons  were  sold  to  em- 


This  was  agreed  to  by  the 
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product  coal  has  been  classified  in  these  (12)  Insert  on  page  forty-nine  under  be  applied  to  these  various  specified 
four  size  groups  on  the  basis  of  coal  Sub-district  No.  3,  a  new  sub-heading  uses,  and  separate  and  distinct  Price 
shipped  for  this  purpose,  but  under  a  entitled  “Pittsburgh  Seam”  and  there-  Classifications  are  necessary  in  order 
technical  construction  of  item  7  in  the  under  list  Jamison  #20  and  South  that  the  coals  produced  in  District 
price  instructions  and  exceptions,  re-  Union  #1  and  South  Union  #2,  and  No.  2,  can  retain  their  fair  competitive 
garding  crushed  coal,  this  item  might  opposite  these  mines  under  column  relationships. 

apply  to  the  size  groups  referred  to,  which  headed  "Lump  and  Double  Screened  The  Commission  finds  that  (1)  it  is 
was  not  the  intent  of  the  District  Board.  Coal”  insert  the  price  $2.15  in  each  proper  to  have  the  size  groups  as  set 


(6)  Delete  in  item  8  on  page  forty-five  instance, 
the  words  “pending  coordination.”  The  , 


forth  in  the  amended  schedule;  and  (2) 


the  words  pending  coordination.  The  n«*«arv  Wausp  thp  pvidpnre  the  price  differentials  between  size 

ulf™  Tow  Sighed  Is*  subject  to^and  shows  th^TThe  Slmmed  fhL  <™}>*  reflef  th® 

1  ’  been  the  practice  to  screen  all  the  coal.  market  value  of  these  coals;  and 

pending,  coordination.  chimed  for  bv-nrod-  (3)  the  price  level  ^  been  50  estab- 

(7)  Modify  item  9  on  page  forty-five  ™ ls*reJ of  a  iS^r  Ushed  that  the  realization  from  these 

by  inserting  the  word  “Gas”  so  as  to  read  Quality‘  comnared  to  the  slack  sizes  prlces  will  approximate  as  nearly  as  may 
“Mine  run  and  resultant  coal  over  2”  quj7lty  as  conipared  to  the  slack  sizes  ^  weighted  average  cost  of  produc¬ 
er  vertical  and  horizontal  retort  pas  iZn  LTbe 

plants  take  classification  and  prices  indi-  ^  JoSblt  sireened  coal  ha^  fi^d  Commission  approves  as  a  basis  for  coor- 
cated  in  price  column  Number  16.”  This  i  to  a  comSve  Ine  S  dination  the  price  levels  and  differentials 

heSm^nm^e  *°  mine-run  coal  produced®  by  the  base  *£»»  classifications  and  size  groups, 

heading  on  page  forty-eight.  mine-?  in  District  No  2  Thp  evidence  These  findings  result  in  only  one 

follows  '^  1,4-°\Pa!o  'me^^siS  Aether  shows  that  the  District  Board  change  ot  clarification  and  its  effect 
follows.  The  %  x  10  mesh  size  •  th  oertain  coals  upon  the  weighted  average  realization 

(3/8  x  0  slack  from  which  the  dust  has  no  2  of  lower  auaUtv  which  for  the  *«  negligible  (lowering  it 

nroduced'by  «*  not  acceptable  for  locomotive  fuel  by  $0.0005)  imd  does  not  affect  the  com- 

r^tsb^oal^rr^  «»  -  the  same_ price  level  as  the  better 


uie  ni/tsDurgn  i^oai  company  at  tne  coajs  an($  ;*■  j-  necessarv  to  accord  such  Tbe  Commission  therefore  finds  that 
Champion  Mine  No.  1  cleamng  plant,  coafs’  a“JJ  11  18  necessary  to  accora  suen  District  Board  for  District  No  2  as 

chnii  hp  nricpd  not  ip«  than  tan  ccntc  coals  a  differential  below  the  base  price  Y16  restrict  tsoara  lor  District,  no.  z,  as 

shall  be  priced  not  less  than  ten  cents  railroad  locomotive  fuel  The  Dro-  directed  in  Order  No.  247  of  the  Com- 

per  net  ton  higher  than  the  price  ap-  Ior  rauroaa  locomotive  iuei.  ine  p  o  nronospd  minimum  nrices  frpp 

niicahip  to  their  cWo  arfum  19  'rhic  posed  pnee  on  lump  and  double  screened  mission,  proposed  minimum  prices  iree 
pbcaT*e.  /bfY  sizf  &r°np  12.  This  when  sold  for  railroad  locomotive  on  board  transportation  facilities  at  the 
should  be  noted  by  entering  the  reference  ,,  ,  ffLr01:*  I01  .;?u;?aa  loc°mouvp  mines  for  kinds  analities  and  sizps  of 

mark  “fc"  in  the  schedule  opposite  the  “el  ls  but  with  ‘he  Kiting  of  SstrSTand 

„ jr.ee  „„„„ ^  io»  this  relief  these  sizes  of  coal  from  the  coal  produced  within  the  District  and 


mark  “&”  in  the  schedule  opposite  the 
letter  classification  for  size  group  12.” 


letter  ciassincatiun  ior  size  gruup  iz.  name{i  mines  will  sell  at  $2  15  which  is  classification  of  coal  as  to  mines  and 
This  classification  and  price  was  in  fact  namea  mmes  will  sell  at  $2.15,  which  is  ,  ntr  market  areas  and  submitted 

nroDosed  to  the  District  Board  and  an-  the  mine  ^  pnce  for  the  ba&e  coals  *  marm  areas  and  submitted 

proposed  to  uie  District  ±5oaro  and  ap  District  The  result  of  this  is  to  the  Commission  a  schedule  of  such 

proved  by  them  but  by  oversight  was  ~“8  1J1SLrJcl-  ine  result  oi  tms  is  minimum  nrices  toeether  with 

owvjffoH  fmm  c^pHnio  QC  nmrwcPfj  that  the  protests  of  the  Jamison  Coal  proposed  minimum  prices  together  with 


roVio/liilo  «  «  LHC  piUtCOtfi  UI  UI1C  O  CVIIIISUH  VxU&l  * - * - — - * - - -  - 

To? Add and  Coke  Company  for  their  Jamison  the  data  upon  which  the  same  were 
“The  ,  V *  n  #20  mine  and  of  the  South  Union  Coal  computed  including  but  without  limita- 

The  ly8  x  10  mesh  size  (l/8  x  0  c  South  Union  #1  and  #2  mines  tion,  the  factors  considered  in  determin- 

slack  from  which  the  dust  has  been  par-  company,  boutn  union  i  anu  mines  relationshins 

tially  removed  by  being  blown  through  are  sustained.  ing  the  pnce  relationships^ 

a  10  mesh  screen)  produced  by  the  Pitts-  The  protest  of  the  Youghiogheny  and  The  Commission  further  finds  that  the 
burgh  Coal  Company  at  the  Champion  Ohio  Coal  Company  for  their  Osborne  minimum  prices  proposed  by  the  District 
No.  1  cleaning  plant,  shall  be  priced  not  No.  1  and  No.  2  mines  is  denied  because  ?°Jrd  f°r  ?*strlct  No  2,  as  herein  modi- 
less  than  fifteen  cents  per  net  ton  higher  the  evidence  presented  by  them  in  sup-  fied.  reflects  as  nearly  as  possible,  the 
than  the  price  applicable  to  their  size  port  of  said  protest  ignores  many  of  the  relative  market  value  of  the  various 
group  10.”  This  should  be  noted  by  en-  items  used  by  the  District  Board  in  de-  ^nd8«  qualltie8’  apd  ,size.s  of  coa\  pro‘ 

tering  the  reference  mark  in  the  termining  the  value  of  coal  or  its  value  duced  within  the  District,  are  just  and 

schedule  opposite  the  letter  classification  with  relation  to  other  coals.  Their  in-  ?quitabl?  af  between  producers  within 
for  size  group  10.  sistence  that  a  limited  number  of  their  the  District,  have  due  regard  to  the 

This  classification  and  Drice  was  also  customers  have  questioned  the  proposed  interests  of  the  consuming  public,  and 
actuafiyC*proposefi°to  the  SSuTtari  classification  of  their  mines  is  not  sup-  mis  Zfanv  tod^ahtv 

and  approved  by  them  but  by  oversight  W>tedby  “W/"3  ' ^  “Tf  PcoSfms^pm»t  into  any 

umpos°M  fr0m  the  SChCdUle  "  toe  evi"Lrof  prot^amThat  rn  consuming  market  area,  as  herein  modi- 

(El)  Add  item  16  on  oaee  fortv-six  past  it  has  purchased  other  coals  to  sub-  fied,  are  just  and  equitable  between  pro- 
viz':— "toddling?’  L  any  nut  coal  pr^  stitute  for  their  own  for  shipment  to  cer-  ^cers  within  the  District, 
duced  at  the  cleaning  plants  of  the  tain  Lake  customers  does  not  establish  The  Commission  also  finds  that  the 
Warden  or  Banning  “1-2  Mines  of  the  that  these  coals  were  of  equivalent  value  minimum  prices  proposed  by  the  District 
Pittsburgh  Coal  Company.”  “Middlings”  though  they  were  priced  the  same.  The  Board  for  District  No.  2,  as  herein  modi- 
as  shipped  by  the  Warden  and  Banning  request  of  protestant  that  certain  sizes  fled,  yield  a  return,  per  net  ton  for  the 
#1-2  Mines  is  coal  reclaimed  from  the  the  coal  from  its  mines  be  reduced  District  equal  as  nearly  as  may  be  to  the 
refuse  of  low  gravity  washings,  and  nut  flvo  c^ts  per  ton  is  not  supported  by  weighted  average  of  the  total  costs,  per 
is  the  only  size  produced.  '  the  evidence  and  is  denied.  net  ton,  of  the  tonnage  of  Minimum 

(11)  Delete  from  the  Table  of  Min-  The  Commission  finds  that  different  Price  Area  No.  1,  the  price  area  in  which 
imum  Prices,  for  all  size  groups,  the  standards  exist  in  equating  the  value  of  ^strict  No.  2  is  placed  under  the  Act. 
prices  and  classifications  now  identified  coals  when  applied  to  certain  various  The  Commission  finds  that  the  sched- 
as  “K,  L,  and  M.”  for  the  reason  the  uses,  such  as  general  commercial  appli-  uie  of  proposed  minimum  prices,  as 
schedule  and  the  evidence  show  that  the  cation,  byproduct  application,  retort  amended,  and  submitted  to  the  Com- 
lowest  classification  for  any  mine  in  any  and  water-gas  application  and  for  rail-  mission  by  the  District  Board  for  District 
size  group  is  “J”  and  hence  the  Prices  road  locomotive  fuel  use,  and  that  where  No.  2,  as  amended,  corrected,  modified, 
and  Classifications  named  are  super-  the  same  standards  are  involved,  there  and  revised,  as  hereinbefore  set  forth, 
iiuous.  is  a  difference  in  the  weight  given  the  conforms  to  Order  No.  247  of  the  Com- 

No.  6 - a  individual  factors  when  the  coal  is  to  mission  and  to  the  requirements  of  Sec- 


,e  evidence  and  is  denied.  net  ton,  of  the  tonnage  of  Minimum 

The  Commission  finds  that  different  P1^06  Area  No.  1,  the  price  area  in  which 
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tion  4-II  (a)  of  the  Act,  and  as  so 
amended,  corrected,  modified,  and  re¬ 
vised,  said  schedule  should  be  and  the 
same  is  hereby  approved  by  the  Com¬ 
mission  to  serve  as  a  basis  for  the  co¬ 
ordination  provided  for  in  Section  4-II 
<b)  of  the  Act.  A  copy  of  said  schedule, 
as  amended,  corrected,  revised  and  modi¬ 
fied,  appears  in  the  appendix  for  District 
No.  2. 

Appendix  for  District  No.  2 

SCHEDULE  OF  MINIMUM  PRICES  AS  MODIFIED 
AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR 
COORDINATION 

Note. — The  prices  in  this  schedule  are  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  Code  Members  within 
this  district  into  consuming  markets  of  this 
district.  In  the  ultimate  establishment  of 
the  effective  minimum  prices,  pursuant  to 
subsection  (b)  of  Part  II,  Section  4  of  the 
Act,  the  minimum  prices  in  this  schedule 
are  subject  to  such  increase  or  decrease  re¬ 
spectively,  as  may  be  necessary  to  carry  out 
the  provisions  of  subsections  (a)  and  (b)  of 
Part  II,  Section  4  of  the  Act. 

P.  W.  McCullough, 

Secretary. 

Issued  January  4.  1939. 

Geographical  Description  of  Consuming 

Market  Area  to  Which  Prices  Apply 

The  Market  Areas  to  which  coal  pro¬ 
duced  in  District  No.  2  ordinarily  moves 
include  destinations  in  the  States  of: 


Connecticut,  Delaware,  Indiana,  Illi¬ 
nois,  Iowa,  Kansas,  Kentucky,  Maine, 
Maryland,  Massachusetts,  Michigan, 
Minnesota,  Missouri,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York,  North 
Dakota,  Ohio,  Pennsylvania,  Rhode 
Island.  South  Dakota,  Virginia,  Vermont, 
West  Virginia,  and  Wisconsin;  also  Dis¬ 
trict  of  Columbia  and  Dominion  of 
Canada. 

Size  Groups 

(Subject  to  price  Instructions  and  excep¬ 
tions.)  Coal  for  all  purposes  other  than 
for  railroad  locomotive  fuel,  retort  and 
water  gas  plants  for  the  manufacture  of 
illuminating  gas,  by-product  coke  plants 

Size  Group  No.  1. — Lump  coal  having 
bottom  size  larger  than  4"  and  double 
screened  coal  with  bottom  size  4"  and 
over  and  top  size  6"  and  over.  This  size 
group  includes:  8"  lump,  6"  lump,  5" 
lump,  W  lump,  4"  x  8"  egg. 

Size  Group  No.  2. — Lump  coal  having 
bottom  size  larger  than  3”  but  not  ex¬ 
ceeding  4"  and  double  screened  coal  with 
bottom  size  4"  and  over  and  top  size  not 
exceeding  6".  This  size  group  includes: 
4"  lump,  3y2"  lump,  4"  x  6"  egg. 

Size  Group  No.  3. — Lump  coal  having 
bottom  size  larger  than  2"  but  not  ex¬ 
ceeding  3"  and  double  screened  coal  with 
bottom  size  2"  and  over  but  not  exceed¬ 
ing  3"  with  top  size  5"  and  over.  This 
size  group  includes:  3"  lump,  2 %"  lump, 
2Vfe"  lump,  W  lump,  2y8"  lump,  3"  x 
6"  egg,  3”  x  5"  egg,  W  x  8"  egg,  2x/2" 
x  6"  egg,  2"  x  8"  egg. 

Size  Group  No.  4. — Lump  coal  having 
bottom  size  larger  than  1  y4”  but  not  ex¬ 


ceeding  2"  and  double  screened  coal  with 
bottom  size  over  2"  if  top  size  does  not 
exceed  5"  also  double  screened  coal  with 
top  size  over  5"  if  bottom  size  does  not 
exceed  2".  This  size  group  includes: 
2"  lump,  iy2"  lump,  2y2"  x  5"  egg,  2x/2” 
x  4y2"  egg,  2"  x  6"  egg,  iy8"  x  6"  egg, 
1"  x  6"  egg.  %"  x  6"  egg. 

Size  Group  No.  5. — Lump  coal  having 
bottom  size  of  1%"  and  under  and 
double  screened  coal  with  top  size  over 
4"  but  not  exceeding  5"  if  bottom  size 
does  not  exceed  2”,  also  double  screened 
coal  with  top  size  not  exceeding  4"  and 
bottom  size  iy2"  and  larger  but  under 
3".  This  size  group  includes:  iy4"  lump, 
lx/8"  lump,  1"  lump,  y8"  lump,  3/4" 
lump,  %"  lump,  2y2"  x  4”  egg,  2x/4"  x  4" 
egg,  2"  x  5"  egg,  2"  x  4y2"  egg,  2”  x  4” 
egg,  2"  x  3"  egg,  lx/2"  x  4"  egg,  lx/4"  x 
5"  egg,  iy4"  x  4y2"  egg,  1"  x  5"  egg, 
3/4"  x  5"  egg,  y8"  x  5"  egg. 

Size  Group  No.  6. — Double  screened 
coal  with  top  size  over  2"  but  not  exceed 
ing  4"  and  bottom  size  lx/2"  and  under. 
This  size  group  includes:  iy4"  x  4"  egg, 
iy8"  x  4"  egg,  1"  x  4"  egg,  %"  x  4" 
egg,  iy4"  x  3"  stove,  iy2"  x  2y2"  stove, 
iy4"  x  2y2"  stove,  iy2"  X  3"  stove,  %"  x 
3"  stove,  y2"  x  3”  stove,  1"  x  2x/2"  stove, 
7/s"  x  2y2"  stove,  %"  x  3"  stove,  %”  x 
2x/2"  stove,  %"  x  2y2"  stove. 

Size  Group  No.  7. — Double  screened 
coal  with  top  size  not  exceeding  2".  This 
size  group  includes:  lx/4”  x  2",  iy8"  x  2" 
1"  x  2", 


This  size  group  includes:  8"  resultant, 
6"  resultant,  5"  resultant,  4"  resultant. 

Size  Group  No.  9. — Nut  and  Slack  with 
top  size  larger  than  lx/4"  but  not  exceed¬ 
ing  2".  This  size  group  includes:  2" 


N&S,  1%"  N&S,  Y  ^- 
Size  Gro'  •  N 
with  top  s 
exceeding  i 
lx/4"  N&S,  i 
Size  Group .....  ± 


%"  X 

2",  %"  x  lx/2", 

%"  x 

X  lx/4' 

',  %" 

X  lx/8",  % 

"  x  1", 

X/2"  X 

lx/2", 

X/2"  X  lx/4" 

’,  x/2"  X 

■  X  %" 

,  %" 

x  2",  %” 

X  lx/2", 

",  X/8" 

x  lx/8 

",  %"  x  2' 

',  7/e"  X 

'  X  lx/8' 

",  %" 

x  iy8",  % 

"  x  2", 

",  %" 

X  1", 

%"  x 

Size  Group  No.  8. — Straight  Mine  Run 
(no  fines  removed,  except  as  provided  in 
price  exceptions),  Modified  Mine  Run 
(one  or  more  intermediate  sizes  re 
moved),  and  Resultant  coals  over  2' 


*  N&S. 

1C  - -Nut  and  Slack 
\n  %"  but  not 
.  group  includes 
N&S,  %"  N&S. 
jiack  with  top  size 


larger  than  x/2"  but  not  exceeding 
This  size  group  includes:  %"  slack,  %" 
slack. 

Size  Group  No.  12. — Slack  with  top  size 
not  exceeding  x/2".  This  size  group  in¬ 
cludes:  x/2"  slack,  %"  slack,  x/4"  slack. 

Coal  for  Retort  and  Water  Gas  Plants  for 
the  Manufacture  of  Illuminating  Gas 

Size  Group  No.  13. — Lump  larger  than 
2"  and  egg  2"  x  5"  and  over,  either  top 
or  bottom  size. 

Size  Group  No.  14. — lx/2"  lump  and  2" 
lump  and  egg,  top  size  under  5"  and 
bottom  size  2"  and  under. 

Size  Group  No.  15. — 1XA"  lump  and 
under. 

Coal  for  By-product  Plants 

Size  Group  No.  16. — Mine  run,  result¬ 
ant  mine  run,  nut-slack  and  slack  coal 
unless  otherwise  indicated. 

Identification  of  Sub-District  Numbers 

Identification 

Sub-District  No.  1. — Butler  Mercer. 
Sub-District  No.  2. — Conemaugh. 
Sub-District  No.  3. — Connells ville-Pt. 
Marion. 

Sub-District  No.  4. — Greensburg. 
Sub-District  No.  5. — Latrobe. 
Sub-District  No.  6. — Ligonier. 
Sub-District  No.  7. — Panhandle-Avella. 
Sub-District  No.  8. — Thick  Freeport. 
Sub-District  No.  9. — Youghiogheny- 
Westmoreland. 


Alphabetical  List  of  Code  Members  Shounng  Price  Classification  by  Sizes  for  All 

Uses  Except  as  Noted 


Code  member 


Abriozzi  Coal  Co. . 

Aderhold,  D.  H . 

Aiken,  H.  W_._ . 

Ainsley  Coal  Co _ 

Ainsley  Co.,  D.  L . 

Ainsley,  Robert . 

Alben,  Cyrus . 

Alden,  Dan . 

Allegheny  Coal  &  Coke  Co. 
Allegheny  Pittsburgh  Coal 
Co. 

Allison  Valley  Coal  Co... . 

Allman,  William  C . 

Alsippi  A  Chioldi . 

American  Coal  Co . 

American  Zinc  &  Chemical 
Co. 

Anderson  Bros . . 

Andish,  Roddy. . . 

Andreolli  &  Co.,  Angelo... 
Andres,  John  (Andres 
Bros.). 

Andrico  Coal  Co . 


Mine  name 


Jamisonville... 

Pollock . . 

Strain _ 

Geneva _ 

Hope  #2.. . 

Vail. . 

Alben... . 

Pete  Sterinski. 

Avenue  #2 _ 

Springdale.... 


Sub- 

dis¬ 

trict 

No. 


Ankrotn  Bros . 

Ankrom,  Ed . 

Arbosuckos,  John. 


Allison  Valley. 

Crescent  #1 _ 

Hicks  Hill _ 

Presto . 

Langeloth _ 


Anderson.... 

Flennigan.... 

Export.. . 

Pobolski . 


New  Alexandria 
#9. 

Ankrom . . 

Ankrom _ 

Fort  Pitt _ 


Seam  or  kind 


Price  classifications  and  size  group  Nos. 


U.  Freeport.. 
U.  Freeport... 
Kittanning... 
Pittsburgh... 

Sewickley _ 

Pittsburgh _ 

Freeport . 

Kittanning.... 
U.  Freeport... 
T.  Freeport... 


Pittsburgh.... 

Pittsburgh _ 

U.  Freeport... 

Pittsburgh _ 

Pittsburgh _ 


Pittsburgh.. 
Waynesburg 
Pittsburgh.. 
U.  Freeport— 

Pittsburgh _ 

Waynesburg.. 
Waynesburg. 
Pittsburgh _ 


^  C 
D  D 
AlA  C 


9 

10 

11 

12 

13 

4 

5 

6 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

” 

- 

- 

- 

C 

C 

C 

C 

C 

C 

C 

C 

F 

F 

F 

F 

F 

F 

F 

F 

- 

- 

-- 

- 

Q 

G 

G 

G 

G 

G 

G 

G 

E 

E 

E 

E 

E 

F. 

y 

E 

U 

H 

H 

E 

E 

E 

E 

c 

C 

c 

C 

H 

H 

H 

H 

F 

F 

F 

F 

F 

F 

F 

F 

C 

c 

c 

C 

G 

G 

r 

G 

>[l 
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Alphabetical  List  of  Code  Members  Showing  Price  Classification  by  Sizes  for  All 
Uses  Except  as  Noted — Continued 


Code  member 


Mine  name 


Sub- 

dis¬ 

trict 

No. 


Seam  or  kind 


Price  classifications  and  sire  group  Nos. 


Walker,  Harry  D . 

Walker  and  "VVoodhall— 

Wall,  John  J . 

Wardman,  William . 

Warman,  F.  C . 

Warren  &  Large . 

Washington  Gas  Coal  Co — 
Washington  Gas  Coal  Corp 

Watkins,  Elizabeth . 

Weakland  Coal  Co _ 

Weaver,  Duncan... . 

Weeder,  Frank . . 

Weigle,  L.  S . . 

Weirton  Coal  Co . 

Weis  Coal  Co. . 

Weise,  Paul  H . . 

Weise,  Paul  H . 

Welling  Coal  Co . . 

Westmoreland  Brick  Co _ 

Westmoreland  Coal  Co _ 

Westmoreland  Coal  Co _ 

Westmoreland  Coal  Co _ 

Westmoreland  Coal  Co _ 

Westmoreland  Coal  Co _ 

Westmoreland  Coal  Co _ 

Westmoreland  Coal  Co _ 

Westmoreland  Mining  Co.. 
Westmoreland  Mining  Co. 
Westmoreland  Mining  Co.. 
Westmoreland  Mining  Co.- 
West  Point  Marion  Coal 
Co. 

Wheeler,  Allen  R . . 

Wheeler,  Allen  R . . 

Wheeler  A  Son,  J.  E . 

Wheeling  A  Sons,  C.  T... 

Wheeling  A  Sons,  C.  T _ 

Wheeling  &  Sons,  C.  T _ 

White  Ash  Coal  Company 

White,  Fred. . . 

Whyel  Coke  Co . 

Whyel,  Geo.  W . 

Wigton,  C.  C . 

Wike  A  Christian . 

Wike,  F.  B. . . . 

Wilkinson,  J.  A... . 

Williams  Brothers _ 

Williams  A  Connor . 

Williams  Coal  Co . 

Wilson  A  Sons,  J.  T . 

Wilson  Gas  Coal  Co.... 

Wilson,  H.  F . 

Wilson,  J.  C.  S _ 

Wilson,  John . . 

Wilson  Refractories,  Inc 
Wineland,  Frank  N— . 

W ineland,  S.  II . 

Wisen,  Gust . 

Wolstoncroft,  Harry  C. 

Woodward  Coal  Co _ 

Wright,  Dawson . 

Wyant  &  Sons,  W.  H— 


Frazer _ _ 

King . 

Wall . I 

W'ardman . 

Cornish  Strip . 

Warren  &  Large... 

Washington . 

Tyler. . 

Watkins . 

Prospect . 

Gray... . 

Weeder . 

Weigle . 

Isabella . 

Weis  Brothers _ 

Morris . 

Pincy  Fork . 

Kelley . 

Westmoreland . .. 

Adams.. . 

Biddle . 

Export  #1  A  2 _ 

Hutchinson  (W). 
nutchinson  (R)~ 

Mag.ee . 

McCullough . 

Graff  #1  A  2 _ 

Roaring  Run  (W). 
Roaring  Rim  (R).. 

Watson . 

Walnut  Hill... 


/ 


Pittsburgh... 
U.  Freeport... 

U.  Kitt . 

Kittannin’.. 

Pittsburgh.... 

Pittsburgh.... 


1  2  3  4  5  G  7  8  9  10  11  12  13  14  15  16 


Wheeler  #1 . 

Wheeler  #2 . 

Wheeler . . 

McFadden . 

Murinsville . . 

Williams . . 

Christly . . 

White  #2.. . 

Sharpnack . 

Whyel. . 

C.  C.  Wigton _ 

Oak  Grove . 

Wike _ _ 

Wilkinson. . 

Williams _ 

Taylor _ _ _ 

Williams _ 

Wilson . . 

Wilson..*.. . 

Wilson . 

Wilson. . 

Bunker  Hill . 

Red  Hill  #2 . 

H.  R.  Wineland  — 

Wineland . 

Marts . 

"Wolstoncroft — 

Woodward _ 

Mildred  zl_... 
Wyant . 


Yates,  Jos.  &  Collins, 
Dennis. 

Yawczak,  Dan . . 

Yoho  A  Sons,  E.  J . . 

Yough.  A  Ohio  Coal  Co _ 

Yough.  &  Ohio  Coal  Co _ 

Yough.  A  Ohio  Coal  Co _ 

Yough.  A  Ohio  Coal  Co _ 

Youghiogheny  Gas  Coal  Co. 

Young  Coal  Co . 

Young  Coal  Co.,  The . 

Young,  George  A . 

Young,  W.  J.  A  Roy  S . 

Younkin,  Harry . 


Yates  . 


Zaher,  John  A . . . 

Zak,  Joseph . 

Zellerino  Coal  Co.,  James. 

Zelmore,  Fred  B . 

Zendron  Brothers . . . 

Zenith  Coal  Co . 

Ziccardi  &  Walters.. . . 

Zimmerman  Bros.  (Albert) 
Zimmerman  Bros.  (W.  M.) 

Zippay,  George . 

Zufall,  Amos. . 

Zward,  Martin  C . 


Yawczak _ 

Yoho . . 

Charleroi . 

Enterprise _ 

Osborne  #1-2. 
Osborne  #1-2. 

Turner . 

Young’s . 

McCrea . 

Young . 

Young . 

Younkin . 


Halfln. . . 

Zak. . 

Zellerino . 

Zelmore.... _ 

Zendron  Bros.. 

Zenith  #1. . 

Ziccardi  A  Walters 

Zimmerman _ 

Zimmerman.... 

Zippay . . 

Zufall _ ..... 

Cover . . 


Pittsburgh 
Pittsburgh. ... 
Pittsburgh.... 
Pittsburgh.... 

No.  6 . 

Brookville _ 

Pittsburgh _ 

U.  Freeport... 

Pittsburgh _ 

Pittsburgh _ 

U.  Freeport. 

Pittsburgh _ 

Pittsburgh.... 

Pittsburgh _ 

Pittsburgh _ 

Pittsburgh.  ... 

Pittsburgh _ 

Pittsburgh.... 

Pittsburgh _ 

Pittsburgh _ 

U.  Freeport 
U.  Freeport 
U.  Freeport 
Pittsburgh _ 

Kittanning— 
Kittanning— 
U.  Brookville. 
Kittanning—.. 

U.  Kitt . 

U.  Kitt . 

U.  Freeport. 

Kittanning _ 

Pittsburgh _ 

Pittsburgh _ 

U.  Freeport.. 

U.  Kitt _ 

Kittanning— 

Pittsburgh.... 

Pittsburgh _ 

Pittsburgh.... 

Redstone 

Pittsburgh... 

Pittsburgh— 

Pittsburgh... 

Pittsburgh— . 

Pittsburgh.. . 

No.  5 . . 

Pittsburgh... 
Pittsburgh... 
Pittsburgh... 
Pittsburgh... 
Pittsburgh... 
Pittsburgh... 
U.  Kitt _ 


B  B 

C  C 
G  G 


DID 
F 
G 
G 
C 
D 
1) 
C 
I) 
C 
D 


Pittsburgh _ 


Pittsburgh... 

M.  Kitt . 

Pittsburgh... 

Pittsburgh... 

Pittsburgh... 

Pittsburgh... 

Pittsburgh... 

M.  Kitt . . 

Pittsburgh... 

Pittsburgh.. 

L.  Kitt . 

Pittsburgh.. 


Pittsburgh.. 
Kittanning- 
U.  Freeport. 
Pittsburgh— 
M.  Freeport. 

U.  Kitt . 

Kittanning.. 

Pittsburgh.. 

Clarion _ 

Redstone _ 

C’ville _ 

Pittsburgh.. 


F  F 
G  G 


F 

D 

D 

E  F 

E 

E 

E 

D 

D 

E 

D  E 

E 

E 

E 

G 

G 

G 

F  G 

O 

a 

Ii 

G 

G 

F 

F  1 

F 

F 

F 

C 

C 

C 

B  C 

C 

C 

(' 

C 

F 

E  1 

F 

F 

C 

c 

C 

B  I 

B 

B 

A 

I) 

I) 

E 

D  I 

E 

E 

E 

G 

G 

P 

F 

’  F 

F 

F 

D 

D 

G 

F.  C 

5  G 

O 

G 

F 

D 

D 

E  I 

:  e 

E 

E 

1) 

D 

D 

C  ( 

:  c 

C 

C 

C 

C 

C 

B  ( 

:  c 

C 

C 

C 

C 

C 

B 

3  c 

C 

C 

G 

o 

F 

F 

F  F 

K 

F 

D 

I) 

D 

C 

3  C 

C 

C 

D 

D 

E 

D 

E  E 

E 

E 

G 

G 

F 

F 

F  F 

F 

F 

D 

C 

C  C 

C 

G 

G 

F 

F 

F  F 

F 

F 

C 

C 

(’ 

B 

C  C 

C 

C 

G 

G 

1- 

F 

F  E 

E 

F 

( 

C 

( 

B 

C  C 

C 

C 

D 

D 

E 

D 

E  F 

F 

F. 

C 

C 

C 

lB 

C  C 

C 

C 

Subject  to  price  exceptions  and  instructions. 

1  “Middlings”  from  this  mine  take  price 
classification  F. 

2  See  items  14  and  15. 

*2”  and  under  nut  slack  takes  price  classifi¬ 
cation  B. 


4  A*. 

6  2”  and  under  nut  slack  takes  price  classifi¬ 
cation  D. 

C  £<* 

i  D*. 


Price  Instructions  and  Exceptions 

1.  The  schedule  of  prices  shown  herein 
applies  f.  o.  b.  transportation  facilities 
at  mines  on  all  coal  produced  by  Code 
members  in  District  No.  2. 

2.  All  prices  are  subject  to  the  Market¬ 
ing  Rules  and  Regulations  issued  by  the 
National  Bituminous  Coal  Commission. 

3.  All  size  designations  herein  are  for 
round  hole  screens  except  when  other¬ 
wise  designated.  When  other  types  of 
screens  are  used  the  District  Board,  sub¬ 
ject  to  the  approval  of  the  Coal  Commis¬ 
sion,  shall  determine  the  actual  size 
designation  of  the  coal  so  prepared. 

4.  In  the  sale  of  coal  to  destination 
points  outside  the  boundary  of  the 
United  States,  prices  stipulated  herein 
are  for  payment  in  U.  S.  Funds. 

5.  All  Prices  herein  are  in  cents  pet 
net  ton  of  2,000  pounds  f.  o.  b.  transpor¬ 
tation  facilities  at  the  mines  unless  other¬ 
wise  designated. 

6.  When  coal  is  subjected  to  any  chem¬ 
ical,  oil  or  waxing  process,  such  coal  shall 
take  price  100  higher  than  the  price  indi¬ 
cated  for  coal  not  subject  to  such  treat¬ 
ment. 

7.  Crushed  Coal — Crushing  of  coal  is 
permitted  at  any  mine  with  the  under¬ 
standing  that  the  size  and  quality  of 
the  coal  after  crushing  and  as  loaded 
into  transportation  facilities  shall  deter¬ 
mine  the  price  to  be  charged  for  such 
crushed  coal.  Prices  herein  for  size 
groups  1  to  12  inclusive  apply  only  to  the 
designated  sizes  as  produced  through  the 
screening  of  mine  run  coal,  no  portion 
of  which  has  been  subjected  to  crushing. 
Upon  written  application  filed  by  Code 
Members  with  the  District  Board,  ac¬ 
companied  by  sufficient  information  to 
enable  the  Board  to  determine  the  qual¬ 
ity  and  proper  size  designation  of  any 
coal  produced  through  crushing,  the 
Board  will  propose  a  classification  and 
price  for  the  size  and  grade  of  coal  so 
produced.  This  rule  does  not  apply  to 
size  groups  Nos.  13,  14,  15,  and  16. 

8.  River,  Ex-River,  Lake  Cargo,  Vessel 
Fuel,  Tidewater  Bunker  and  Railroad 
Powerhouse  Fuel  will  be  the  same  as  all 
other  commercial  prices. 

9.  Mine  Run  and  resultant  coal  over 
2"  for  vertical  and  horizontal  retort  gas 
plants  take  classifications  and  prices  in¬ 
dicated  in  price  column  #16. 

10.  Straight  mine  run  coal  priced  and 
classified  under  size  grouping  #8  con¬ 
taining  more  than  45%  of  %"  minus 
slack  may  be  modified  by  removing  that 
portion  of  %"  slack  in  excess  of  45%. 

11.  Where  coals  of  different  price 
classifications  from  one  or  several  mines 
are  mixed  at  or  before  loading  into 
transportation  facilities  for  shipment, 
the  minimum  price  applying  to  the  en¬ 
tire  resultant  mixture  shall  be  the  price 
established  for  that  coal  included  in  the 
mixture  which  carries  the  highest  price 
classification.  This  shall  not  preclude 

I  screening  and  reassembling  when  normal 
size  consists  and  screen  tolerances  are 
maintained. 
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12.  Wilson,  McCullough,  Export  #1 
&  2,  Adams  and  Biddle  Mines  in  Sub- 
District  No.  9,  in  size  groupings  Nos.  5 
and  6  take  D  classification  when  coal 
is  sold  for  metallurgical  application. 
Champion  #1  Mine  in  Sub-District  No.  7 
in  size  grouping  Nos.  5  and  6  takes  B 
classification  when  coal  is  sold  for  metal¬ 
lurgical  application. 

13.  Price  classifications  of  mines  bear¬ 
ing  reference  “W”  apply  to  coal  me¬ 
chanically  cleaned  in  whole  or  in  part. 
Price  classifications  of  mines  bearing 
reference  “R”  apply  to  coal  no  part  of 
which  is  mechanically  cleaned. 

14.  The  %"  by  10  mesh  size  (%"x0 
Slack,  from  which  the  dust  has  been  par¬ 
tially  removed  by  being  blown  through 
a  10  mesh  screen)  produced  by  the 


Pittsburgh  Coal  Company  at  the  Cham¬ 
pion  No.  1  cleaning  plant,  shall  be 
priced  not  less  than  100  per  net  ton 
higher  than  the  price  applicable  to  their 
size  group  12. 

15.  The  iy8"  by  10  mesh  size  UVs" 
x  0  Slack  from  which  the  dust  has  been 
partially  removed  by  being  blown 
through  a  10  mesh  screen)  produced  by 
the  Pittsburgh  Coal  Company  at  the 
Champion  No.  1  cleaning  plant  shall  be 
priced  not  less  than  150  per  net  ton 
higher  than  the  price  applicable  to  their 
size  group  10. 

16.  Middlings  is  any  nut  coal  produced 
at  the  cleaning  plants  of  the  Warden 
or  Banning  #1-2  mines  of  the  Pitts¬ 
burgh  Coal  Company. 


Minimum  Prices  in  Cents  per  Ton  of  2,000  Lbs.,  F.  O.  B.  Cars  at  Mines  for  All 
Uses  Except  Retort  and  Water  Gas,  By-product  and  Railroad  Locomotive  Fuel 


Price  index 

- - - - -  u 

Sire  groups  A 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12  ^ 

I] 

A . . . 

285 

275 

265 

255 

245 

240 

235 

235 

210 

200 

190 

180  ^ 

B . . . 

280 

270 

260 

250 

240 

235 

230 

230 

205 

195 

185 

175  a 

C . 

275 

265 

255 

245 

235 

230 

225 

225 

200 

190 

180 

170  t 

D . 

270 

260 

250 

240 

230 

225 

220 

220 

195 

185 

175 

165  „ 

E . . . . 

265 

255 

245 

235 

225 

220 

215 

215 

190 

180 

170 

160  * 

F_ . . . 

260 

250 

240 

230 

220 

215 

210 

210 

185 

175 

165 

155  t 

G 

255 

245 

235 

225 

215 

210 

205 

205 

180 

170 

160 

150  , 

H . . . 

250 

240 

230 

220 

210 

205 

200 

200 

175 

165 

155 

145  * 

J . 

245 

235 

225 

215 

205 

200 

195 

195 

170 

160 

150 

140 

T 

Subject  to  exceptions  and  instructions. 

Minimum  Prices  in  Cents  per  Ton  of 
2,000  Pounds  F.  O.  B.  Mines  for  Coal 
for  Vertical  and  Horizontal  Retort  Gas 
Plants  and  Water  Gas  Plants  for  the 
Manufacture  of  Illuminating  Gas  in 
Price  Columns  13,  14,  and  15 

Coal  for  By-Product  Coke  Plants,  Price 
Column  16 


Price  columns 

13 

14 

15 

16 

A 

240 

•235 

225 

220 

R  ,  _  ,  _ _ 

235 

230 

220 

215 

c 

230 

225 

215 

210 

D  . 

205 

F.  _  _ 

200 

Exceptions 

•A  classification  2"  Lump  in  Price  column 
#14  takes  B  classification  price. 

Price  classifications  for  mines  marked  with 
•  in  price  Grouping  No.  16  apply  to  specially 
sized  and  prepared  coal  for  by-product  use. 

Minimum  Prices  per  Ton  of  2,000  Pounds 
F.  O.  B.  Mines  for  Railroad  Locomo¬ 
tive  Fuel 


All  sires 

other  than 

Lump  and 

lump  and 

double 

double 

screened 

screened 

coal* 

coal 

All  mines  except  as  noted . 

$2.15 

$2.30 

Exception  #1.— All  mines  in  Subdistrict  No.  6  as  fol 
ows: 


SUB  DISTRICT  NO.  5 


Minimum  Price  Area  No.  1 — District 
No.  4 

PROPOSED  MINIMUM  PRICES 

Pursuant  to  Order  No.  247  of  the  Com¬ 
mission,  the  District  Board  for  District 
No.  4  had  prepared  by  its  Price  and 
Classification  Committee  a  schedule  of 
proposed  minimum  prices,  f.  o.  b.  trans¬ 
portation  facilities  at  the  mines,  for 
kinds,  qualities  and  sizes  of  coal  pro¬ 
duced  in  said  District  by  code  members, 
and  such  classification  of  coal  and  price 
variations  as  to  mines,  consuming  mar¬ 
ket  areas,  values  as  to  uses  and  seasonal 
demands  as  deemed  proper  and  within 
the  authority  conferred  by  the  Act. 

At  a  meeting  of  the  District  Board  on 
August  19,  1938,  the  price  and  classi¬ 
fication  schedule  as  proposed  by  the 
Classification  Committee  was  considered. 
Such  schedule  was  introduced  in  evi¬ 
dence  herein  as  Exhibit  No.  450.  On 
August  22,  1938,  copies  of  such  schedule 
were  forwarded  by  the  District  Board 
to  all  code  members  within  the  District. 
In  the  letter  of  transmittal  accompany¬ 
ing  the  schedule,  code  members  were 
advised  that  protests  might  be  filed  with 
the  District  Board  on  or  before  August 
29,  1938,  and  that  any  party  filing  pro¬ 
test  might  appear  before  the  Board  on 
August  30,  1938,  for  hearing. 

Sixty-seven  protests  were  filed  with  the 
District  Board  by  producers  within  the 
District,  of  which  number,  after  consid¬ 
eration  at  an  adjourned  meeting  held 


Atlantic  #2. 
Saxman  #2. 
Seger  #1 _ 


All  sires 
other  than 
lump  and 
double 
screened 
coal* 

\ 

Lump  and  1 
double 
screened 
coal  ] 

$2. 10 

$2.  25 

2. 10 

2.25 

2. 10 

2.25 

2.10 

2.25 

2.10 

2.25 

Exception  #2. — All  mines  producing  in  the  Sewickley 
am  in  Subdistrict  No.  3  and  the  Redstone  seam 
Subdistrict  No.  9,  as  follows: 

SUBDISTRICT  NO.  3— SEWICKLEY  SEAM 


Jeffrey  #1  &  #2 . 

Provins . . . 

Sandy  Run _ 

Q.  B . . 

Irwin  #11 . . 

Maple-Sterling  #1... 


$2.05 

2.05 

2.05 

2.05 

2.05 

2.05 


$2.20 

2.20 

2.20 

2.20 

2.30 

2.20 


8UB-DISTRICT  NO.  9— REDSTONE  SEAM 


Adamsburg. 


2.05 


2.20 


Exception  #3. — The  following  mine  in  Sub-District 
No.  7. 

SUB-DISTRICT  NO.  7 


Florence. 


2.05 


2.20 


Exception  #4  — The  following  mines  in  the  Pittsburgh 
Seam  of  Sub-District  #3. 

SUB-DISTRICT  NO.  3-PITTSBURGH  SEAM 


Jamison  #20 _ _ 

South  Union  #1 _ 

South  Union  #2 _ 


Z  15 
2.15 
2.15 


Notk. — Straight  mine  run  coal  containing  more  than 
33%  of  H"  minus  slack  may  be  modified  by  removing 
that  portion  of  %"  minus  slack  in  excess  of  33%. 


At  an  executive  session  of  the  District 


to  all  code  members  in  District  No.  4. 
This  proposed  schedule  was  introduced 
in  evidence  herein  as  Exhibit  No.  431. 

Testimony  in  support  of  the  minimum 
prices  proposed  by  District  Board  No.  4 
was  adduced  by  two  expert  witnesses,  the 
Chairman  of  the  District  Board  and  the 
Chairman  of  the  Classification  and  Price 
Committee,  both  of  whom  are  thoroughly 
familiar  with  the  marketing  and  distri¬ 
bution  of  coals  in  District  No.  4.  It  ap¬ 
pears  from  the  record  that  all  of  the 
members  of  the  Classification  and  Price 
Committee  and  of  the  District  Board, 
with  the  exception  of  the  labor  member, 
are  thoroughly  versed  with  the  market¬ 
ing  of  Ohio  coals  and  are  conversant 
with  their  characteristics  and  general 
acceptability  by  the  consuming  public. 

At  the  time  that  the  District  Board 
adopted  the  proposed  schedule  of  mini¬ 
mum  prices  there  was  before  it,  for  con¬ 
sideration,  information  as  to  the  analyses 
of  District  No.  4  coals  and  the  distribu¬ 
tion  of  such  coals.  In  addition  to  those 
analyses  furnished  by  code  members  in 
compliance  with  Commission’s  Order  No. 
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234,  analyses  from  other  sources  were 
also  available.  The  available  analyses 
are  embodied  in  tabulations  received  in 
evidence  herein  as  Exhibits  Nos.  438, 
438-A,  439,  and  439-A. 

As  to  coals  produced  in  District  No.  4, 
those  coals  included  in  Size  Groups  1  to 
7,  both  inclusive,  were  classified  and 
priced  by  the  District  Board  primarily  on 
their  marketability,  general  acceptability 
by  the  consuming  public,  and  physical 
characteristics.  Analyses  were  regarded 
as  a  predominant  factor  by  the  District 
Board  when  coals  produced  in  the  slack 
sizes  in  Size  Groups  9,  10,  and  11  were 
classified  and  priced. 

In  the  State  of  Ohio  there  are  eight 
Origin  Mine  Groups,  some  of  which  may 
contain  more  than  one  seam  of  coal.  On 
page  2,  amended,  of  the  Proposed  Price 
Schedule,  introduced  in  evidence  herein 
as  Exhibit  No.  432,  such  Origin  Mine 
Groups  are  described  as  follows: 

Origin  Mine  Group  No.  1,  Eastern 
Ohio. — Belmont  County;  Harrison 
County  (except  the  Apex  Mine  and  ex¬ 
cept  Monroe,  Franklin,  Washington  and 
Freeport  Townships) ;  and  Jefferson 
County  (except  the  northern  part 
thereof,  to- wit:  Brush  Creek,  Saline, 
Ross,  Knox  and  Springfield  Townships) . 

Origin  Mine  Group  No.  2,  Cambridge. — 
Guernsey  County  (except  Wheeling, 
Monroe,  Washington,  Knox,  Liberty,  Jef¬ 
ferson,  Adams  and  Westland  Town¬ 
ships) ;  Noble  County;  and  Washington 
County. 

Origin  Mine  Group  No.  3,  Bergholz. — 
The  northern  part  of  Jefferson  County, 
to-wit:  Brush  Creek,  Saline,  Ross,  Knox 
and  Springfield  Townships;  also  the 
Apex  Mine  in  Harrison  County. 

Origin  Mine  Group  No.  4,  Middle. — 
Carroll,  Columbiana,  Coshocton,  Holmes, 
Mahoning,  Medina,  Stark,  Summit,  Tus¬ 
carawas,  Portage,  Wayne  and  Trumbull 
Counties;  also  Monroe,  Franklin,  Wash¬ 
ington  and  Freeport  Townships  in  Harri¬ 
son  County;  and  Wheeling,  Monroe, 
Washington,  Liberty  and  Jefferson 
Townships  in  Guernsey  County. 

Origin  Mine  Group  No.  5,  Hocking. — 
Athens  and  Hocking  Counties;  that  part  1 
of  Perry  County  south  of  McCuneville  in 
Salt  Lick  Township  and  Rendville  in 
Monroe  Township;  and  that  part  of 
Brown  Township  in  Vinton  County  on 
and  north  of  the  line  of  the  B.  &  O.  Rail¬ 
road. 

Origin  Mine  Group  No.  6,  Crooks- 
ville. — Muskingum  and  Morgan  Coun¬ 
ties;  that  part  of  Perry  County  north  of 
McCuneville  and  Rendville;  and  Knox, 
Adams  and  Westland  Townships  in 
Guernsey  County. 

Origin  Mine  Group  No.  7,  Jackson. — 
Jackson,  Lawrence  and  Scioto  Counties; 
Vinton  County  (exclusive  of  that  part  of 
Brown  Township  on  and  north  of  the 
B.  &  o.  Railroad)  and  Huntington  Town¬ 
ship  in  Gallia  County. 

Origin  Mine  Group  No.  8,  Pomeroy. — 
Meigs  County;  and  Gallia  County  exclu¬ 
sive  of  Huntington  Township. 


Coal  from  Origin  Mine  Group  No.  1  is 
primarily  of  the  Pittsburgh  No.  8  seam 
although  some  No.  5  and  No.  7  seam  coal 
is  to  be  found  in  the  subdistrict,  gener¬ 
ally  in  Belmont,  Harrison  and  Jefferson 
Counties.  The  Apex  Mine  referred  to  is 
included  in  Origin  Mine  Group  No.  3 
inasmuch  as  it  ships  on  the  Bergholz 
freight  rate. 

Origin  Mine  Group  No.  2  comprises  the 
Cambridge  or  No.  7  seam,  although  some 
No.  6  seam  coal  is  to  be  found  in  Guern¬ 
sey,  Noble,  and  Washington  Counties. 
Some  Guernsey  County  mines  operate  in 
seams  which  are  grouped  in  the  Middle 
and  Crooksville  subdistricts. 

In  Origin  Mine  Group  No.  3,  generally 
referred  to  as  the  Bergholz  subdistrict, 
are  found  coals  of  No.  5,  No.  6,  and  No.  8 
seams  in  the  northern  townships  of  Jef¬ 
ferson  County. 

The  principal  seam  mined  in  Origin 
Mine  Group  No.  4  is  the  No.  6  seam,  al¬ 
though  there  are  other  mines  operating 
in  seams  Nos.  4,  5,  and  7.  In  addition 
there  are  also  some  truck  mines  operat¬ 
ing  in  seam  No.  1. 

In  Origin  Mine  Group  No.  5  the  prin¬ 
cipal  seam  mined  is  No.  6  or  the  thick 
vein  Hocking  seam.  There  are  also  some 
mines  operated  in  seam  No.  7  and  seam 
No.  8- A. 

Origin  Mine  Group  No.  6,  known  as 
the  Crooksville  subdistrict,  operates  in 
that  part  of  seam  No.  6  generally  re¬ 
ferred  to  as  the  thin  vein  Hocking. 
While  in  general  the  thin  vein  Hocking 
is  similar  to  the  thick  vein  Hocking  of 
Group  No.  5,  it  is  thinner  coal  made  up 
of  the  lower  bench  of  the  No.  6  seam. 

The  mines  in  Origin  Mine  Group  No. 
7,  known  as  the  Jackson  subdistrict,  op¬ 
erate  in  seams  Nos.  1,  2,  and  7. 

Origin  Mine  Group  No.  8,  known  as 
the  Pomeroy  subdistrict,  operates  in 
seams  Nos.  5  and  8-A. 

In  no  great  producing  fields  are  there 
to  be  found  more  uniform  seams  of  coal 
than  those  mined  in  the  Origin  Mine 
Groups  in  District  No.  4.  Coals  produced 
from  the  various  seams  of  coals  in  Ohio 
are  in  direct  competition  with  each  other. 

The  Pittsburgh  No.  8  seam  probably 
has  the  greatest  degree  of  uniformity  of 
any  seam  coal  in  the  United  States,  not 
only  as  to  thickness  and  general  struc¬ 
ture  of  the  seam  but  also  as  to  general 
mining  conditions  and  seam  analyses. 

The  District  Board  has  revised  its  pro¬ 
posed  schedule  of  minimum  prices,  in¬ 
cluded  in  evidence  herein  as  Exhibit  No. 
431,  by  the  introduction  into  evidence  of 
Exhibit  No.  440,  which  lists  the  markets 
for  District  No.  4  coals.  The  markets 
are  listed  in  the  order  of  their  impor¬ 
tance,  as  follows: 

Ohio,  Michigan,  Indiana,  Pennsyl¬ 
vania,  New  York,  Illinois,  West  Virginia, 
Iowa,  Wisconsin,  Minnesota,  North  Da¬ 
kota,  South  Dakota,  Lake  Ports,  and 
Canada. 

As  indicated  on  page  3  of  the  schedule 
of  proposed  prices,  there  are  eleven  size 


groups  which  include  all  sizes  of  coal 
shipped  from  Ohio  mines.  In  order  to 
clarify  Item  8  and  the  note  appearing  on 
page  3,  a  revised  page  3  has  been  pro¬ 
posed  and  introduced  in  evidence  herein 
as  Exhibit  No.  435. 

Coals  in  Size  Groups  Nos.  1  to  4  are 
primarily  used  for  domestic  purposes. 
Structure,  rather  than  analysis  thereof, 
is  the  predominant  factor  in  their  classi¬ 
fication,  friability  being  practically  the 
controlling  factor  in  the  classification  of 
coals  in  Size  Groups  Nos.  1,  2,  and  3. 
The  District  Board  priced  Size  Group  2, 
4"  lump,  as  a  base  coal,  and  it  priced 
Size  3.  2"  lump,  20?  under  Size  Group  2. 
The  Board  priced  coals  in  Size  Group  4 
10?  under  the  Size  Group  3  coals. 

Size  Groups  Nos.  5  and  6  are  what  is 
known  as  prepared  steam  sizes,  being 
primarily  iy4"  lump  and  4"  x  iy4"  egg. 
iy4"  lump,  Size  Group  5,  is  comparable 
to  4"  x  2"  egg,  Size  Group  4,  and  is 
given  the  same  price,  while  4"  x  1*4" 
egg,  Size  Group  6,  is  priced  10?  lower 
than  Size  Group  5. 

Size  Group  No.  7,  double-screened  nut 
or  stoker  coal,  with  the  top  size  of  2"  or 
less,  has  been  priced  10?  under  the  price 
for  mine- run  coals,  Size  Group  8. 

Size  Group  No.  8  includes  all  resultants 
above  2"  top  size;  modified  mine-run 
with  no  fines  removed;  and  mine-run 
crushed  to  any  size. 

Size  Group  No.  9  comprises  2"  nut 
and  slack,  no  fines  to  be  removed;  Size 
Group  No.  10  comprises  slack  with  top 
size  not  exceeding  iy4",  no  fines  to  be 
removed;  and  Size  Group  No.  11  com¬ 
prises  slack  with  top  size  not  exceeding 
no  fines  to  be  removed. 

The  District  Board  classified  coals  pro¬ 
duced  in  District  No.  4  in  ten  quality 
groups  designated  by  letters  of  the  al¬ 
phabet  as  D,  H,  K,  M,  N,  O,  Q,  R,  T, 
and  U. 

The  coals  of  the  Pittsburgh  No.  8  seam, 
found  in  Origin  Mine  Group  No.  1,  are 
used  as  a  quality  base  coal  for  the  classi¬ 
fication  of  the  coals  produced  in  this 
District  for  the  reasons  that  more  coal 
of  this  kind  than  any  other  are  produced 
in  Ohio,  and  these  particular  coals  are 
probably  more  comparable  than  any 
other  Ohio  coal  with  the  base  coals  of 
those  districts  competing  with  District 
No.  4  in  the  markets.  Nearly  sixty  per¬ 
cent  of  the  coal  produced  in  Ohio  is  No. 
8  seam  from  Origin  Mine  Group  No.  1. 

A  tabulation  correcting  Exhibit  No. 
431,  the  schedule  of  proposed  minimum 
prices,  with  reference  to  certain  mines, 
was  received  in  evidence  herein  as  Ex¬ 
hibit  No.  431-A. 

The  total  production  of  rail-connected 
mines  in  District  No.  4,  the  State  of  Ohio, 
in  the  calendar  year  1937  was  20,791,512 
net  tons.  This  figure  does  not  include 
wagon  or  truck  coal  except  985,018  net 
tons  shipped  by  truck  from  such  rail- 
connected  mines. 

Such  tonnage  broken  down  by  seams 
and  origin  mine  groups,  as  well  as  by 
individual  mines,  is  shown  in  a  tabula- 
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tion  included  in  evidence  herein  as  Ex- 1  submitted  to  the  Commission  by  the  Dis-  |  washing  process,  the  price  shall  be  100 


hibit  No.  433. 


trict  Board  for  District  No.  4,  should  be,  higher  than  raw  coal  for  the  same  size.’ 


The  tonnage  mined  during  the  same  and  is,  corrected  and  revised  as  follows: 
period  by  code  member  truck  mines  L  Page  2.— Delete  entire  page  and  in- 
amounted  to  3,123,083  net  tons.  Such  pjace  thereof  the  new  page  re¬ 

tonnage  divided  as  to  origin  mine  groups  reived  in  evidence  herein  as  Exhibit  No. 


VI.  Page  5. — Delete  Exception  5,  which 
reads  as  follows: 

“Where  the  size  shipped  is  partially 


~  w  w  WVCU  111  CVlUCliU:  IICICIIJ  <»&  JDAlUUll  liu. 

is  Shown  to  Exhibit  No.  434  included  in  432>  «  hereinbefore  set  out  in  hac  verba.  “kl!  excep?  o^  “reared  s5e”  the 


evidence  herein.  TT  Panr  1  TVlPtr  rntirr  rvicr  orwi  in  '  v~'"»  — — S'*-"  0.000  wru 

A  tabulation  entitled  “Statement  of  sertin  place  thereof  Page  3  Corrected,  ^th?^6  than  on  raw  00511 

Tonnage  Each  Size,  Reported  by  Rail-  received  in  evidence  herein  as  Exhibit 


Connected  Producers  on  Form  D-l  for  No  435  reading  as  follows 
the  Calendar  Year  1937,  Grouped  Ac¬ 
cording  to  Size  Groups  Proposed  by  the  Size 

Board”  was  introduced  in  evidence  herein  Size  1. — Block  or  lump  < 


Insert  in  place  thereof: 

“Where  the  size  shipped  is  partially 


Board-  was  introduced  in  evidence  herein  Sice  1- Block  or  lump  over  4  inches.  P£rtia“yJ mechanically ^cleaned, 

as  Exhibit  No.  431.  The  total  distribu-  Chunks  with  bottom  size  over  4  inches,  than  by  washing  process,  the  price 


tion  tonnage  appearing  in  this  tabulation  Size  2.— Block  or  lump  over  2  inches  n  double  screened  sizes  the  price  shall 
is  21,250,405  net  tons  as  compared  to  the  to  4  inches  inclusive.  Chunks  with  bot-  ™  d  ’  th  Pw 

total  production  tonnage  of  21,446,593.  tom  size  over  2  inches  to  4  inches  in-  £  **  than  on  raw  coal  for  the 

The  slight  discrepancies  existing  between  elusive. 

the  distribution  and  the  production  fig-  Size  3. — 2"  Lump.  Egg  with  bottom  VII.  Page  5. — Delete  Exception  6, 


same  size. 


the  distribution  and  the  production  fig- 


VII.  Page  5. — Delete  Exception  6, 


ures  in  Exhibits  Nos.  433,  434,  and  437  size  2  inches  and  top  size  over  4  inches,  which  reads  as  follows: 
were  due  to  the  fact  that  some  of  the  Size  4. — Egg  with  bottom  size  2  inches  <«0n  nartiaiiv  Woc-hPri 


were  due  to  the  fact  that  some  of  the  Size  4. — Egg  with  bottom  size 
tonnages  produced  were  used  at  the  mines  and  top  size  4  inches  and  under, 
and  some  held  as  inventory.  Size  5. — Lump  coal  with  bott 

The  proposed  schedule  of  minimum  iy4  inches  or  less, 
prices  as  submitted  to  the  Commission,  Size  6. — Egg  coal  with  bottom 


and  as  received  in  evidence  herein  as  Ex-  inches  or  less  and  top  size  4  inches  or 
hibit  No.  431,  contains  on  page  2  a  de-  less. 


scription  of  the  Origin  Mine  Groups  in  Size  7. — Nut  or  stoker  coal.  Double 
the  District:  on  page  3,  a  description  of  screen  coal,  top  size  2  inches  or  under, 
the  size  groups  produced  within  the  Dis-  Size  8. — Mine  Run,  including  all  re- 
trict;  on  page  4,  a  description  of  the  con-  sultants  above  2  inches  top  size.  Modi- 


bize  4—  Uigg  wun  Donom  size  z  mono  «Qn  partially  washed  Nut  and  Slack 
id  top  size  4  inches  and  under.  or  siack  coai  from  Powhatan  Mine,  Clas- 

Size  5. — Lump  coal  with  bottom  size  sification  ‘M’  shall  apply.” 

\  inches  or  less.  _  .... 

Size  6. — Egg  coal  with  bottom  size  llA  *nser^  in  P^6  thereof: 
ches  or  less  and  top  size  4  inches  or  “On  partially  washed  or  partially 
ss.  cleaned  other  than  by  washing  process, 

Size  7.— Nut  or  stoker  coal.  Double  Nut  and  Slack  or  Slack  from  Powhatan 
reen  coal,  top  size  2  inches  or  under.  Mine,  Classification  ‘M’  shall  apply.” 

Size  8.— Mine  Run,  including  all  re-  _  .. 

,1+owfc  ow™  9  inohoc  Mnrii.  VIIL  Pa0e  5.— Delete  Exception  7, 


iVV  ,  i WU-  o  Hi  lull  I/O  ak/V/  V  t  4U  UAVAU.O  W*/  .  ata-vs  V**  _  1  j  r_l, 

suming  market  areas  to  which  prices  set  fled  mine  run,  no  fines  removed.  Mine  s  as  io  i  ws. 

forth  in  the  schedule  apply;  on  page  5,  Run  crushed  to  any  size.  “Partially  washed  IV2"  Lump  coal  shall 

price  instructions  and  exceptions;  on  page  Size  9. — Nut  and  slack  with  top  size  take  the  same  price  as  Raw  2"  Lump.” 

6,  the  prices  in  cents  per  net  ton  of  2000  not  exceeding  2  inches,  no  fines  to  be  TnoPrt  in  tbprpnf- 

pounds  for  the  different  qualities  of  the  removed.  m  P‘ace  tnereot- 

various  sized  groups;  on  page  7,  the  prices  Size  10. — Slack  with  top  size  not  ex-  “Partially  washed  or  partially  meehan- 

applicable  to  railroad  locomotive  fuel;  ceeding  llA  inches,  no  fines  to  be  re-  ically  cleaned,  other  than  by  washing 

and  the  remainder  of  the  schedule  is  moved.  process,  IV2'  Lump  coal  shall  take  the 


and  the  remainder  of  the  schedule  is  moved.  process,  1  /2  .Lump  coal  shal 

taken  up  by  an  alphabetical  list  of  all  Size  11. — Slack  with  top  size  not  ex-  same  price  as  Raw  2"  Lump.” 


code  members,  showing  the  name  of  mine,  ceeding  3A  inches,  no  fines  to  be  re-  ix.  Page  5. — Delete  Exception  8,  which 

Origin  Mine  Group,  type,  method  of  moved.  reads  as  follows: 

transportation,  and  price  classifications  When  any  size  of  coal  is  sold,  in  .  .  1/( 

and  size  group  numbers  for  coals  pro-  which  the  maximum  top  or  bottom  sizes  m  as'V  x  rrawFre 

duced  by  the  code  members  within  Dis-  exceeds  the  sizes  scheduled  above,  then  „  P  e  z  rav,  tgg 

trict  No.  4.  As  heretofore  noted,  the  Dis-  such  coal  must  be  included  in  the  next 

trict  Board  has  recommended  that  higher  size  group  of  the  same  grade  Insert  in  place  thereof: 

amended  and  revised  pages  be  substituted  and  shall  take  the  price  of  that  size  ..a1]  washed  or  mechanlCally  cleaned, 

for  those  originally  included  in  the  group,  except  as  provided  for  on  page  5  other  than  by  washing  process.  4"  x  1%" 
schedule.  HI.  Page  4.— Delete  entire  page  and  „„„ _ ,  _ _ 


A  statement  of  expected  realization  insert 


based  upon  the  1937  production  of  Dis-  - - -  —  v  r  ^  ^  „  ,  ,  , 

trict  No.  4,  applying  the  prices  as  pro-  No.  440,  as  hereinbefore  set  out  in  hac  X.  Page  5.  Delete  Exception  9,  which 

posed  in  the  price  schedule,  was  submit-  verba.  reads  as  follows. 

ted  in  evidence  herein  as  Exhibit  No.  Pa®e  — Delete  Exception  3,  in-  “ii/2  x  28  Mesh  all  washed  shall  take 

441.  This  tabulation  shows  that  on  the  serting  in  place  thereof  the  following  higher  than  the  raw  2"  Nut  and 
production  of  21,446,593  net  tons  the  statement:  Slack  price.” 


Pace  ^-Delete  entire  page  and  Egg  coa,  tateXTame  priced 

t  in  place  thereof  Page  4  Corrected  4-  x  2„  raw  Egg  coal  „ 


received  in  evidence  herein  as  Exhibit 
No.  440,  as  hereinbefore  set  out  in  hac 


posed  in  the  price  schedule,  was  submit-  verba. 


production  of  21,446,593  net  tons  the  statement.  Slack  price.” 

weighted  average  realization  per  ton  on  “All  size  designations  herein  are  for  T  .  .  ,  thpr^nf  • 

the  basis  of  the  proposed  prices  is  round  hole  screens,  or  their  equivalent,  p 

$2.0047.  A  horizontal  increase  of  150  except  when  otherwise  designated.  “iy2  x  28  Mesh  all  washed  or  mechani- 
per  net  ton  would  more  nearly  reach  the  When  other  types  of  screens  are  used,  cally  cleaned,  other  than  by  washing 
figure  of  $2,157  determined  by  the  Com-  the  District  Board,  subject  to  the  ap-  process,  shall  take  150  higher  than  the 
mission  as  the  weighted  average  cost  of  proval  of  the  Commission,  shall  deter-  raw  2"  Nut  and  Slack  price.” 

production  in  Minimum  Price  Area  No.  mine  the  actual  size  designation  of  the  „  „ _  _  _  .  .  _ _ . . _ 

1.  Such  an  increase  would  in  no  way  coal  so  prepared.”  whiph  "  follows- 

affect  the  price  relationship  proposed  by  y  Page  5. — Delete  Exception  4,  which 


affect  the  price  relationship  proposed  by  y  Page  5 _ 

the  District  Board  for  the  various  coals  reatis  as  follows: 
produced  within  the  District.  ^  ..  . 


XI.  Page  5. — Delete  Exception  10, 
which  reads  as  follows: 


“Coal  chemically  treated  100  higher 
than  when  not  so  treated.” 


^ubcuwfuuuuc^,  “Where  the  size  shipped  is  all  washed,  . — - - - — 

A  single  price  mto  all  markets  has  the  price  shall  be  100  higher  than  raw  Insert  in  place  thereof: 
been  proposed  foi  each  size  and  quality  j  for  same  - 

of  coal.  “When  coal  is  subjected  to  a  chemical, 

The  Commission,  after  due  considera-  Insert  in  place  thereof :  oil,  waxing  or  other  process,  an  addi¬ 

tion  of  the  record  in  this  cause,  finds  "Where  the  size  shipped  is  all  washed  tional  charge  of  not  less  than  100  per  net 
that  the  schedule  of  proposed  prices,  as  or  mechanically  cleaned  other  than  by  ton  shall  be  made.” 
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XII.  Page  5. — Delete  Exception  11, 
which  reads  as  follows: 

“Size  Groups  1,  2,  and  3  coal  shipped 
from  Black  Diamond  Mine,  Origin  Mine 
Group  5 — 8a  Seam,  of  the  Black  Dia¬ 
mond  Coal  Company;  Walhonding  #2, 
Walhonding  #3,  and  Caldwell  Mines  of 
the  Cambridge  Collieries  Company;  and 
Rigby  Mine  of  the  Akron  Coal  Com¬ 
pany,  will  take  ‘O’  Classification  when 
used  for  kiln  burning  purposes  or  for 
use  in  State,  Federal  or  Municipal  insti¬ 
tutions.” 

Delete  also  Exception  11  Corrected,  which 
reads  as  follows: 

“Size  Groups  1,  2,  3,  4,  5,  and  6  coal 
shipped  from  the  following  mines  will 
take  ‘O’  Classification  when  used  for 
kiln  burning  purposes  or  for  use  in  State, 
Federal  or  Municipal  institutions: 

“Akron  Coal  Company — Rigby  and 
Black  Top  Mines 

“Byesville  Coal  Company — Mt.  Zion 
Mine 

“Cambridge  Collieries  Co. — Caldwell, 
Walhonding  Nos.  2  and  3  Mines 

“Charleston  Brothers  —  Four  Roses 
Mine 

“Collart  Brothers — Elm  Tree  Mine 
“Gender  Coal  Co.,  H.  S. — Red  Bird  #2 
Mine 

“Keith  Andy,  and  Chas.  McManaway 
Coal  Co., — M  &  K  Mine;  Lewis  &  Dixon 
Mine,  Orchard  Coal  Co. — Orchard  Mine 
“L.  A.  Seevers — Morland  Mine 
“Sharratt  Coal  Company — Blackbird 
#2  Mine 

“Slifko  Jr.  Geo. — Sugar  Tree  Mine 
“Wilson  &  Green  Coal  Co. — 3-C  Mine; 
the  Black  Diamond  Coal  Co.’s  Black  Dia¬ 
mond  Mine  8-A  Seam,  and  Harry  Kahn, 
Norman  K  Mine.” 

XIII.  Page  5. — Delete  Exception  13, 
which  reads  as  follows: 

“The  first  cut  strip  mine  run  coal 
when  crushed  and  loaded  separately  will 
take  the  Classification  ‘O’  under  Size 
Group  9.” 

Insert  in  place  thereof: 

“First  cut  strip  Mine  Run  coal,  when 
crushed  and  loaded  separately,  shall  take  J 
Classification  ‘O’  under  Size  Group  9, 
and  when  not  crushed  and  loaded  sep¬ 
arately,  the  regular  Classification  and 
Mine  Run  price  for  Size  Group  8  shall 
apply.” 

XIV.  Page  6. — Delete  classifications  A, 
B,  and  C  and  prices  therefor  from  the 
tabulation. 

XV.  Page  7. — Delete  entire  page.  In¬ 
sert  in  place  thereof  the  following: 

“Coal  classified  in  Size  Group  8  sold 
for  Railroad  Locomotive  Fuel  shall  take 
minimum  prices  as  follows: 

$2.05  per  net  ton  of  2000  pounds  f.  o.  b. 
Mine 

Lump  or  any  double  screened  coal 
ordered  or  sold  for  Railroad  Locomotive 
Fuel  shall  take  minimum  prices  as 
follows: 


$2.20  per  net  ton  of  2000  pounds  f.  o.  b. 
Mine 

When  any  coal  is  ordered  or  sold  for 
Railroad  Locomotive  Fuel  in  sizes  or 
size  groups  not  specified  above,  the  regu¬ 
lar  commercial  prices  shall  apply  for 
such  sizes  or  size  groups  not  included 
and  priced  above.” 

XVI.  Make  corrections  to  price  sched¬ 
ule  with  reference  to  price  classification 
and  size  group  numbers  of  those  mines 
enumerated  in  Exhibit  No.  431-A  (page 
2). 

XVII.  Reduce  the  classification  of 
coals  of  code  members  in  the  Hocking 
District,  as  shown  in  the  proposed  price 
schedule,  to  a  classification  100  lower 
than  the  base  classification  “O”  in  Size 
Groups  9,  10,  and  11. 

Because  of  the  foregoing  changes  in 
the  classifications  of  Hocking  subdistrict 
coals,  and  coals  for  use  as  railway  loco¬ 
motive  fuel,  the  estimated  realization  for 
District  No.  4,  shown  in  Exhibit  No.  441 
as  $2.0047,  must  be  adjusted  to  $2,017 
per  net  ton.  The  weighted  average  cost 
for  Minimum  Price  Area  No.  1,  as  deter¬ 
mined  by  the  Commission,  is  $2,157. 
Hence,  to  more  nearly  equalize  realiza¬ 
tion  and  weighted  average  cost,  all  min¬ 
imum  prices  as  proposed  by  the  District 
Board,  and  as  hereinbefore  adjusted, 
should  be,  and  are,  increased  $0.15  per 
ton,  thus  attaining  a  realization  of  $2,167 
or  $0.01  in  excess  of  the  weighted  aver¬ 
age  cost. 

And  now,  upon  the  record  herein,  and 
upon  the  evidence  submitted,  both  oral 
and  documentary,  and  upon  the  fore¬ 
going  facts  found  to  exist,  the  Commis¬ 
sion  finds: 

That  the  District  Board  for  District 
No.  4,  as  directed  in  Order  No.  247  of 
the  Commission,  proposed  minimum 
prices  free  on  board  transportation  facil¬ 
ities  at  the  mines  for  kinds,  qualities  and 
sizes  of  coal  produced  within  the  Dis¬ 
trict,  classification  of  coal  and  price  vari¬ 
ations  as  to  mines  and  consuming  mar¬ 
ket  areas,  values  as  to  uses  and  seasonal 
demand. 

That  the  District  Board  for  District 
No.  4,  as  directed  in  Order  No.  247  of  the 
Commission,  submitted  to  the  Commis¬ 
sion  a  schedule  of  such  proposed  mini¬ 
mum  prices,  together  with  the  data  upon 
which  same  were  computed,  including, 
but  without  limitation,  the  factors 
considered  in  determining  the  price 
relationships. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  4,  as 
herein  modified,  reflect,  as  nearly  as  pos¬ 
sible,  the  relative  market  value  of  the 
various  kinds,  qualities  and  sizes  of  coal 
produced  within  the  district;  are  just  and 
equitable  as  between  producers  within 
the  District;  have  due  regard  to  the  in¬ 
terests  of  the  consuming  public;  and  do 
not  permit  dumping. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  4  for 
any  kind,  quality  or  size  of  coal  for  ship¬ 
ment  into  any  consuming  market  area. 


as  herein  modified,  are  just  and  equitable 
between  producers  within  the  District. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  4,  as 
herein  modified,  yield  a  return  per  net 
ton  for  the  District  equal  as  nearly  as 
may  be  to  the  weighted  average  of  the 
total  costs  per  net  ton  of  the  tonnage  of 
Minimum  Price  Area  1,  the  price  area  in 
which  District  No.  4  is  placed  under  the 
Act. 

That  the  schedule  of  proposed  mini¬ 
mum  prices,  as  amended,  and  submitted 
to  the  Commission  by  the  District  Board 
for  District  No.  4,  as  amended,  corrected, 
modified  and  revised,  as  hereinabove  set 
forth,  conforms  to  Order  No.  247  of  the 
Commission  and  to  the  requirements  of 
Section  4-II  (a)  of  the  Act,  and  as  so 
amended,  corrected,  modified  and  revised, 
said  schedule  should  be,  and  the  same  is 
hereby,  approved  by  the  Commission  to 
serve  as  a  basis  for  the  coordination  pro¬ 
vided  for  in  Section  4-II  (b)  of  the  Act. 
A  copy  of  said  schedule  as  amended,  cor¬ 
rected,  revised  and  modified  appears  in 
the  Appendix  for  District  No.  4. 


Appendix  for  District  No.  4 

SCHEDULE  OF  MINIMUM  PRICES  AS  MODIFIED 
AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR 
COORDINATION 

Note. — The  prices  in  this  schedule  are  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  Code  Members  within 
this  district  into  consuming  markets  of  this 
district.  In  the  ultimate  establishment  of 
the  effective  minimum  prices,  pursuant  to 
subsection  (b)  of  Part  II,  Section  4  of  the 
Act,  the  minimum  prices  in  this  schedule  are 
subject  to  such  increase  or  decrease,  respec¬ 
tively,  as  may  be  necessary  to  carry  out  the 
provisions  of  subsections  (a)  and  (b)  of 
Part  n,  Section  4  of  the  Act. 

F.  W.  McCullough, 
Secretary. 

Issued  January  4,  1939. 

Origin  mine  groups 
Description 

No.  1.  Eastern  Ohio. — Belmont  County; 
Harrison  County  (except  the  Apex  Mine 
and  except  Monroe,  Franklin,  Washing¬ 
ton  and  Freeport  Townships) ;  and  Jef¬ 
ferson  County  (except  the  northern  part 
thereof,  to- wit:  Brush  Creek,  Saline, 
Ross,  Knox  and  Springfield  Townships). 

No.  2.  Cambridge. — Guernsey  County 
(except  Wheeling,  Monroe,  Washington, 
Knox,  Liberty,  Jefferson,  Adams  and 
Westland  Townships) ;  Noble  County; 
and  Washington  County. 

No.  3.  Bergholz. — The  northern  part  of 
Jefferson  County,  to- wit:  Brush  Creek, 
Saline,  Ross,  Knox  and  Springfield 
Townships;  also  the  Apex  Mine  in  Harri¬ 
son  County. 

No.  4.  Middle. — Carroll,  Columbiana, 
Coshocton,  Holmes,  Mahoning,  Medina, 
Stark,  Summit,  Tuscarawas,  Portage, 
Wayne  and  Trumbull  Counties;  also 
Monro,  Franklin,  Washington  and  Free¬ 
port  Townships  in  Harrison  County;  and 
Wheeling,  Monroe,  Washington,  Liberty 
and  Jefferson  Townships  in  Guernsey 
County. 


133 


FEDERAL  REGISTER,  Wednesday ,  January  11,  1939 


No.  5.  Hocking. — Athens  and  Hocking 
Counties;  that  part  of  Perry  County 
south  of  McCuneville  in  Salt  Lick  Town¬ 
ship  and  Rendville  in  Monroe  Township; 
and  that  part  of  Brown  Township  in  Vin¬ 
ton  County  on  and  north  of  the  line  of 
the  B.  &  O.  Railroad. 

No.  6.  CrooksviUe. — Muskingum  and 
Morgan  Counties;  that  part  of  Perry 
County  north  of  McCuneville  and  Rend¬ 
ville;  and  Knox,  Adams  and  Westland 
Townships  in  Guernsey  County. 

No.  7.  Jackson. — Jackson,  Lawrence 
and  Scioto  Counties;  Vinton  County  (ex¬ 
clusive  of  that  part  of  Brown  Township 
on  and  north  of  the  B.  &  O.  Railroad) 
and  Huntington  Township  in  Gallia 
County. 

No.  8.  Pomeroy. — Meigs  County;  and 
Gallia  County  exclusive  of  Huntington 
Township. 

Size  Groups 

Size  1. — Block  or  lump  over  4  inches. 
Chunks  with  bottom  size  over  4  inches. 

Size  2. — Block  or  lump  over  2  inches 


3.  All  size  designations  herein  are  for 
Round  Hole  Screens,  or  their  equivalent, 
except  when  otherwise  designated.  When 
other  types  of  screens  are  used,  the  Dis¬ 
trict  Board,  subject  to  the  approval  of  the 
Commission,  shall  determine  the  actual 
size  designation  of  the  coal  so  prepared. 

4.  Where  the  size  shipped  is  all  Washed 
or  mechanically  cleaned  other  than  by 
washing  process,  the  price  shall  be  10 
cents  higher  than  raw  coal  for  the  same 
size. 

5.  Where  the  size  shipped  is  partially 
washed  or  partially  mechanically  cleaned, 
other  than  by  washing  process,  the  price 
shall  be  the  same  as  raw  coal;  except  on 
double  screened  sizes,  the  price  shall  be 
5  cents  higher  than  on  raw  coal  for  the 
same  size. 

6.  On  partially  washed  or  partially 
cleaned  other  than  by  washing  process, 
Nut  and  Slack  or  Slack  from  Powhatan 
Mine,  Classification  “M”  shall  apply. 

7.  Partially  washed  or  partially  me¬ 
chanically  cleaned,  other  than  by  wash¬ 


ing  process,  iy2"  Lump  coal  shall  take 
the  same  price  as  Raw  2"  Lump. 

8.  All  washed  or  mechanically  cleaned, 
other  than  by  washing  process,  4"  x  iy2" 
Egg  coal  shall  take  the  same  price  as 
4"  x  2"  raw  Egg  coal. 

9.  iy2"  x  28  Mesh  all  washed  or  me¬ 
chanically  cleaned,  other  than  by  wash¬ 
ing  process,  shall  take  15  cents  higher 
than  the  raw  2"  Nut  and  Slack  price. 

10.  When  coal  is  subjected  to  a  chem¬ 
ical,  oil,  waxing  or  other  process,  an  addi¬ 
tional  charge  of  not  less  than  10  cents 
per  net  ton  shall  be  made. 

11.  Reject  Coal  of  the  Wheeling  Town¬ 
ship  Coal  Mining  Company  for  shipment 
only  to  the  Goodyear  Tire  &  Rubber  Com¬ 
pany  will  take  Size  Group  9,  “U”  Classi¬ 
fication. 

12.  First  cut  strip  Mine  Run  coal  when 
crushed  and  loaded  separately,  shall  take 
Classification  “O”  under  Size  Group  9, 
and  when  not  crushed  and  loaded  sepa¬ 
rately,  the  regular  Classification  and 
Mine  Run  price  for  Size  Group  8  shall 
apply. 


to  4  inches  inclusive.  Chunks  with  bot¬ 
tom  size  over  2  inches  to  4  inches  inclu¬ 
sive. 

Size  3. — 2"  Lump.  Egg  with  bottom 
size  2  inches  and  top  size  over  4  inches 

Size  4. — Egg  with  bottom  size  2  inches 
and  top  size  4  inches  and  under. 

Size  5. — Lump  coal  with  bottom  size 
iy4  inches  or  less. 

Size  6. — Egg  coal  with  bottom  size  iy4 
inches  or  less  and  top  size  4  inches  or 
less. 

Size  7. — Nut  or  stoker  coal.  Double 
screen  coal,  top  size  2  inches  or  under. 

Size  8. — Mine  Rim,  including  all  re¬ 
sultants  above  2  inches  top  size.  Modi¬ 
fied  mine  run,  no  fines  removed.  Mine 
Run  crushed  to  any  size. 

Size  9. — Nut  and  Slack  with  top  size 
not  exceeding  2  inches,  no  fines  to  be 
removed. 

Size  10. — Slack  with  top  size  not  ex¬ 
ceeding  Wa  inches,  no  fines  to  be  re¬ 
moved.  , 

Size  11. — Slack  with  top  size  not  ex¬ 
ceeding  %  inches,  no  fines  to  be  re¬ 
moved. 

When  any  size  of  coal  is  sold,  in  which 
the  maximum  top  or  bottom  sizes  exceed 
the  sizes  scheduled  above,  then  such  coal 
must  be  included  in  the  next  higher  size 
group  of  the  same  grade  and  shall  take 
the  price  of  that  size  group  except  as 
provided  for  below. 

Geographical  Description  of  Consuming 

Market  Areas  to  Which  Prices  Apply 

Ohio,  Michigan,  Indiana,  Pennsylvania 
New  York,  Illinois,  West  Virginia,  Iowa, 
Wisconsin,  Minnesota,  North  Dakota 
South  Dakota,  Lake,  and  Canada. 

Price  Instructions  and  Exceptions 

1.  Prices  listed  herein  are  per  net  ton 
of  2,000  lbs.  f.  o.  b.  transportation  facili¬ 
ties  at  the  mine. 

2.  All  prices  are  subject  to  the  Market¬ 
ing  Rules  and  Regulations  issued  by  the 
National  Bituminous  Coal  Commission. 


Minimum  Prices ,  F.  O.  B.  Transportation  Facilities  at  Mines,  for  All  Coal  Other 
Than  Coal  Used  for  Railroad  Locomotive  Fuel  and  Exceptions  Noted  Above 


Price  classification 


Prices  in  cents  per  ton  of  2,000  pounds  and  size  group  numbers 
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Railroad  Locomotive  Fuel  Prices 

Coal  classified  in  Size  Group  8  sold  for 
Railroad  Locomotive  Fuel  shall  take 
minimum  prices  as  follows: 

$2.20  per  net  ton  of  2,000  pounds 
f.  o.  b.  mine. 

Lump  or  any  double  screened  coal  or¬ 
dered  or  sold  for  Railroad  Locomotive 


Fuel  shall  take  minimum  prices  as 
follows: 

$2.35  per  net  ton  of  2,000  pounds 
f.  o.  b.  mine. 

When  any  coal  is  ordered  or  sold  for 
Railroad  Locomotive  Fuel  in  sizes  or 
size  groups  not  specified  above,  the  regu¬ 
lar  commercial  prices  shall  apply  for 
such  sizes  or  size  groups  not  included 
and  priced  above. 


Alphabetical  List  of  Code  Members  Showing  Price  Classifications  by  Sizes  for  AU 
Uses  Except  as  Separately  Shown 


Name  of  code  member 


Abbot  Bros _ I  Low  Ash _ 

Abel,  E.  H _  McCoy. 

Abel,  Ralph - - 

Aberts  &  Hall _  Aberts  &  Hall.. 

Abram  Coal  Co _  #78. 

Abram  Coal  Co _ Abram. 

Adams,  M.  P _ M.  P.  Adams _ 


Addis  &  Healy  Coal  Co. 


Name  of  mine 


Bryant. 


Ori¬ 

gin 

mine 

groupl 


# 

Seam] 


# 

Type 


Deep. 

Deep _ 

Deep.... 


Deep _ 

Deep _ 


Deep... 


Ship-| 

ment 

by* 


Price  classifications  and  size 
group  Nos. 


1  2  3  4  5  6  7  5  9  10  11 


*R — Rail.  T — Truck.  RT — Rail  and  truck.  RTR — Rail,  truck,  and  river. 
#  Where  space  is  blank  information  is  not  shown. 
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Alphabetical  List  of  Code  Members  Showing  Price  Classifications  by  Sizes  for  AH 
Uses  Except  as  Separately  Shown — Continued 


Name  of  code  member 


Name  of  mine 


Ori¬ 

gin 

mine 

group 


Fireproofing 

Fireproofing 

Fireproofing 


Werner  &  Son,  John.. 

Wesley,  Geo - - 

West  Branch  Coal  Co 

Westcott  &  So% _ 

Western  Fuel  Co . — 

WeyTnueller,  F.W.&J.W - 

Wheeler,  H.  C . . . 

Wheeling  Township  Coal  Min¬ 
ing  Co.,  The. 

Whitacre-Greer 
Co.,  The. 

Whitacre-Greer 
Co.,  The. 

Whitacre-Greer 
Co.,  The. 

White  Ash  Coal  Co - - 

White  Elm  Coal  Co.,  The 

Whitmore  Bros . 

Wiezbiski,  Pete . 

Wilden,  Frank . . 

Wilkin,  L.  R. . . 

Wilkinson  Coal  Co.. . 

Williams  Bros.  Coal  Co.. 

Williams,  D.  H . 

Williams  &  Sons,  J.  F - 

Williams,  R.  S.  Coal  Co.. 
Williams,  R.  S.  Coal  Co.. 

Williams,  Earl  A - 

Willison  Bros . . 

Willison  Coal  Co . . 

Willow  Creek  Coal  Co... 

Wilson  Coal  Co - 

Wilson,  Conrad  C _ 

Wilson,  C.  F . 

Wilson-Evans  Coal  Co... 
Wilson-Evans  Coal  Co... 

Wilson  &  Grace. . 

Wilson  &  Green  Coal  Co. 

Winegardner,  H.  K. . 

Winn,  E.  E . 

Wintersville  Coal  Co _ 

Wintgens,  Otto . 

Witchey  Coal  Co.,  J.  E . — 

Wohrle  Bros . - . 

Wolf,  Harry  &  Ida  M.  Stull... 

Wolf,  William. . 

Wolfe  &  Foster . . . 

Wolford  Coal  Co.,  The - ... 

Womer,  C.  M.  &  Walter  Rice.. 

Wood  Bros... - - — 

Woods,  Leslie - 

Woods,  Sanford - - 

Wright  Coal  Co . . 

Wright.  A.  J.,  &  Wm.  Thomp¬ 
son  Coal  Co. 

Wright  &  Weber - - 

Wrightsel,  S.  W. - - 

Yarger  &  Sons,  H.  L . . 

Yost,  Ray . . 

Youghiogheny  &  Ohio  Coal 
Co.,  The. 

Youghiogheny  &  Ohio  Coal 
Co.,  The. 

Youghiogheny  &  Ohio  Coal 
Co.,  The. 

Youghiogheny  &  Ohio  Coal 
Co.,  The. 

Young  &  Sons.. . — . 

Youtsey  Bros _ 

Youtsey,  Harry . - . 

Zadernuk  Coal  Mine - 

Zane  Oak  Mining  Co - 

Zimmerman,  Alden. . 

Zimmerman,  Raymond . 

Zion  Coal  Co.. . 

Zorzi,  Silvio . . . 


Werner . . 

Bethel . . 

West  Branch. 

Westcott . 

10X _ 

Weymueller.. 
Wheeler . 

n . 


Waynesburg  #6. 


#4. 


McCall. 


White  Ash . 

White  Elm . . 

Whitmore _ 

Wiezbiski . 

Wilden.. . 

Wilkin.... . 

Bluff . . 

Williams  Bros... 

Williams . 

Oem . 

Sup.  Cement  Corp. 
Williams . 


Willison . 

Willison . 

Little  Patty.. 
Alexander  2.. 
Wilson  1 . 


6 . 

10- . 

Royer . 

3-C . 

Winegardner.— 

Winn . 

Ahmet. . 

Wintgens . 

Locust  Grove... 

Little  Bonn . 

Freshwater . . 

Thomas  Road... 
Wolfe  &  Foster. 
Walnut  Grove.. 

Randolf. . 

Wood _ 


Cox. 


Wright  &  Thomp¬ 
son. 

Wright . . 

Orchard  Hill - 

Yarger . . . 

Yost.. . 

Amsterdam _ 


Barton. 


Florence. 

Dorothy. 


Youngs _ 

Youtsey - 

Youtsey _ 

Zadernuk.... 

Oak  Hill . 

Zimmerman. 
Black  Stripe. 

Mt.  Zion . 

Zorzi . . 


Seam 


Type 


Ship¬ 

ment 

by 


5 

5 

6 
6 

4 

4 

4 

4 

4 

5 
8 

7 

6 
5 
5 

8 

5 

6 

4 

5 

5 

4 
2 

6 
6 
1 

5 
1 

5 
1 
4 
1 
4 
4 

4 
1 

6 

5 
8 

4 

7 

5 
5 
3 


Deep _ 

Deep- 

Deep... 

Deep _ 

Deep... 

Deep- 

Deep _ 

Deep — 

Deep — 

Strip _ 

Deep — 

Deep- 


Deep— 

Deep _ 

Deep- 


Deep... 


8A 

6 


Deep- 

Deep— 

Deep... 

Deep- 


Deep... 


Deep- 

Deep.. 


Deep- 

Deep.- 

Deep- 

Deep... 

Deep 


Deep- 

Deep _ 

Deep- 

Deep.. 


Price  classifications  and  size 
group  Nos. 


RT 

T 

T 

T 

T 

T 


KlK 

K 

O 


Deep.... 

Deep— 


Deep... 


Deep.... 

Deep.... 

Deep _ 

Deep _ 

Deep _ 

Deep- 


Deep _ 

Deep 

Deep- 

Deep— 

Deep— 
Deep — 


Strip- 

Deep— 


T 

RT 


RT 

RT 


RT 

RT 


Q  Q 
QQ 
QQ 
Q 


Q 

Q 

Q 

Q 

Q 

.,Q 

QQ 

QQ 

QQ 


O  QIQ 


it  adopted  a  motion  appointing  a  Price- 
Fixing  Committee  composed  of  Warren 
E.  Pippen,  Herbert  Bean  and  Howard 
C.  O’Brien,  with  instructions  to  report 
back  a  proposal  of  prices  subject  to  the 
approval  of  the  Board.  All  the  mem¬ 
bers  of  the  Price-Fixing  Committee  are 
active  in  the  coal  industry,  and  are  qual¬ 
ified  in  the  matter  of  coal  prices  in 


Minimum  Price  Area  No.  1 — District 
No.  5 

PROPOSED  MINIMUM  PRICES 

The  District  Board  of  District  No.  5, 

Price  Area  No.  1,  comprising  all  coal- 
producing  counties  in  the  State  of  Mich¬ 
igan,  prepared  a  schedule  of  proposed 
minimum  prices  for  the  kinds,  qualities 
and  sizes  of  coal  produced  within  said 
District  in  compliance  with  the  Com¬ 
mission’s  said  Order  No.  247. 

Upon  receipt  of  the  Commission’s 
Order  No.  247,  the  District  Board  held 
a  meeting  on  August  24,  1938,  at  which  trict  Board,  and  under  date  of  Septem-  I  into  a  Supplement  to  the  Price  Sched- 


ber  7,  1938,  submitted  its  recommenda¬ 
tion  to  the  Board,  and  on  that  date  the 
proposed  prices  of  the  Price-Fixing  Com¬ 
mittee  were  adopted.  At  this  meeting 
of  the  Board  the  question  of  quality  was 
discussed,  and  a  motion  was  made  and 
unanimously  carried  that,  for  all  price - 
fixing  purposes  in  District  No.  5,  a  single 
standard  of  classification  be  established 
for  all  coals  within  the  confines  of  the 
District. 

Prior  to  the  adoption  by  the  District 
Board  of  the  Price-Fixing  Committee’s 
recommendations  the  Board  had  author¬ 
ized  Dr.  H.  E.  Publow  of  the  Michigan 
State  College  to  take  and  analyze  sam¬ 
ples  of  the  different  mines  in  the  Dis¬ 
trict.  These  analyses  were  submitted 
to  the  District  Board  and  are  shown  in 
the  Board’s  Exhibit  No.  536.  After  the 
approval  and  adoption  of  the  recom¬ 
mendations  of  the  Price-Fixing  Com¬ 
mittee,  the  District  Board  prepared  the 
schedule  of  minimum  prices  and  sub¬ 
mitted  it  to  all  Code  members  in  accord¬ 
ance  with  Order  No.  247. 

The  District  Board  received  protests 
from  the  Consolidated  Coal  Company  and 
the  Robert  Gage  Coal  Company.  In  the 
Schedule  sent  out  (Exhibit  No.  535,  p.  3, 
Item  9)  a  provision  was  made  that 
“Where  any  coal  is  crushed,  the  mini¬ 
mum  price  therefor  shall  be  the  mini¬ 
mum  price  established  for  the  original 
size  before  crushing.”  The  Robert  Gage 
Coal  Company’s  protest  was  directed 
against  that  provision.  The  protest 
from  the  Consolidated  Coal  Company 
was  directed  against  the  same  provision 
and,  in  addition,  a  protest  was  made 
against  Item  10  on  page  3  of  said  Sched¬ 
ule  that,  “The  substitution  on  any  order 
of  a  grade  or  size  of  coal  taking  a  mini¬ 
mum  price  higher  than  the  grade  or 
size  ordered  is  not  authorized.”  Also, 
a  protest  was  made  against  the  price 
relationship  proposed  for  2"  x  1"  nut 
coal  as  compared  with  stoker  coal,  at 
$1.95  for  the  former  and  $1.45  per  net 
ton  for  the  latter. 

On  September  20th  the  District  Board 
held  a  meeting  for  the  purpose  of  con¬ 
sidering  these  protests.  This  meeting 
was  continued  until  October  27,  1938,  to 
obtain  additional  information  on  the  pro¬ 
tests.  At  the  meeting  of  October  27, 
1938,  due  to  the  protests  made,  the  Dis¬ 
trict  Board,  after  a  hearing,  unani¬ 
mously  agreed  to  delete  Item  No.  9  on  p.  3 
of  the  Schedule,  relating  to  crushed  coal. 
The  Board  also  unanimously  agreed  to 
delete  Item  No.  10  on  p.  3  of  the  Sched¬ 
ule  and  insert  in  lieu  thereof  a  paragraph 
authorizing  substitution  of  a  grade  or 
size  of  coal  of  a  minimum  price  higher 
than  the  grade  or  size  ordered  under  cer¬ 
tain  conditions  therein  specified.  There 
was  added  a  new  size  designated  as  Size 
Group  10%,  being  2"  x  1"  nut,  and  it 
was  decided  by  motion  that  2"  x  1”  nut 


Michigan  by  fifteen  and  twenty  years’ 
experience  in  the  sale  of  coal  in  that  washed  should  take  the  same  price  as 
State.  stoker  coal.  Size  Group  12,  appearing 

The  Price-Fixing  Committee  held  sev-  on  p.  4,  was  changed  to  read  “mine-run” 
eral  meetings  and  reported  to  the  Dis-  only.  These  changes  were  incorporated 
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ule  (Exhibit  No.  537).  Under  date  of 
October  29,  1938,  the  District  Board 
mailed  said  Supplement  to  each  Code 
member  within  the  District,  and  there¬ 
after  filed  with  the  Commission  said  orig¬ 
inal  Schedule  and  said  Supplement,  as 
the  proposals  of  the  District  Board. 

Before  submitting  the  Price  Schedule 
to  the  Code  members  and  to  the  Com¬ 
mission,  the  members  of  the  District 
Board,  knowing  the  distribution  of  all 
coal  produced  in  Michigan,  prepared  an  | 
Exhibit  showing  the  realization  to  be  ob¬ 
tained  based  upon  the  prices  proposed 
by  the  Board,  which  is  identified  as  Ex¬ 
hibit  No.  538.  This  Exhibit  shows  that 
a  realization  of  $2.1782  per  ton  would  be 
obtained  on  the  basis  of  the  prices  pro¬ 
posed.  Thereafter,  the  District  Board 
filed  copies  of  the  Schedule  of  Proposed 
Prices  and  the  Supplement  thereto,  to¬ 
gether  with  the  data  upon  which  they 
were  computed  with  the  Commission, 
which  Schedule  of  Proposed  Minimum 
Prices  and  Supplement  were  received  in 
evidence  as  Exhibits  Nos.  535  and  537. 

The  testimony  in  support  of  the  sched¬ 
ule  of  minimum  prices  proposed  by  Dis¬ 
trict  Board  No.  5  was  adduced  by  an 
Expert  witness,  to  wit,  George  C.  East- 
wood,  a  Member  of  the  District  Board, 
who  was  thoroughly  familiar  with  the 
production  and  marketing  of  coal  within 
District  No.  5.  The  witness  has  been 
connected  with  the  Consolidated  Coal 
Company  for  approximately  fifteen  years, 
and  during  that  period  has  had  charge  of 
production  and  sales  for  said  Company, 
whose  producing  properties  are  located  in 
Bay  and  Shiawassee  Counties,  Michigan, 
the  annual  production  of  which  is  ap¬ 
proximately  200,000  tons. 

The  evidence  shows  that  the  schedule 
of  minimum  prices  submitted  by  District 
Board  No.  5  (Exhibits  Nos.  535  and  537), 
as  amended,  proposes  minimum  prices 
f.  o.  b.  transportation  facilities  at  the 
mine  for  the  various  kinds,  qualities  and 
sizes  of  coal  produced  by  Code  members 
in  the  District. 

The  District  Board,  knowing  the  num¬ 
ber  of  sizes  produced  in  District  No.  5 
and  the  usual  manner  of  grouping  sizes, 
proposed  twenty  size  groups.  These  size 
groups  range  from  lump  over  4"  to  Via" 
x  0"  rejects.  The  size  having  the  great¬ 
est  demand  is  the  lump  coal  over  4”. 
The  Board  began  with  this  particular 
size  as  the  base  and  determined  the  dif¬ 
ferentials  existing  between  each  of  the 
size  groups  below  this  size.  The  number 
of  size  groups  was  determined  upon  both 
present  and  past  practices  in  District  No. 

5  and  are  the  size  groupings  which  are 
employed  in  Michigan  today  and  have 
been  for  a  number  of  years  past. 

It  appears  from  the  evidence  that  the  ! 
Board  first  determined  the  price  for  Size 
Group  No.  1,  after  having  considered  the 
demand  and  marketability  of  each  of 
the  size  groups.  Having  determined  that 
the  price  of  $3  per  net  ton  for  Size  Group 
No.  1  reflected  as  nearly  as  possible  the 
market  value  of  that  size  based  upon  the 
weighted  average  cost  of  $2.15,  the  Board 


proceeded  to  price  each  subsequent  size 
group  on  the  same  basis,  to  the  end  that 
the  differentials  between  each  size  group 
would  reflect  the  relative  market  value 
of  said  coal. 

In  determining  the  market  value  of 
each  of  these  size  groups,  the  evidence 
shows  that  the  Board  took  into  consider¬ 
ation  the  knowledge  which  its  members 
gained  in  the  marketing  of  coals  gener¬ 
ally  in  the  past,  and  set  the  differentials 
as  nearly  as  possible  to  the  differentials 
maintained  in  open  competition,  bearing 
in  mind  that  the  price  differentials  be¬ 
tween  the  sizes  should  be  such  that  if  all 
of  the  coal  produced  in  the  District  were 
sold  at  such  prices  the  total  realization 
to  the  District  would  equal  as  nearly  as 
may  be  the  weighted  average  cost  of  the 
minimum  price  area. 

It  appears  from  the  evidence  that  the 
output  of  Michigan  coal  reached  its  peak 
in  1907  when  2,035,858  tons  were  reported 
to  have  been  mined.  In  the  following 
year  production  dropped  off  sharply  and 
a  gradual  decline  then  took  place  to  the 
present  low  point  of  approximately  500,- 
000  tons  annually.  The  number  of  active 
or  producing  mines  fell  from  the  peak 
of  thirty-eight  to  the  present  number  of 
twelve  mines,  and  of  these  only  three 
mines  are  rail  shipping  mines  at  the 
present  time,  and  the  balance  are,  many 
of  them,  small  truck  mines.  The  produc¬ 
tion  and  sale  of  Michigan  coal  is  depend¬ 
ent  almost  entirely  upon  domestic  con¬ 
sumption.  Most  of  the  coals  of  Michigan 
are  weak  and  friable  which  property 
causes  them  to  slack  readily. 

The  evidence  is  that  all  the  coal  pro¬ 
duced  in  Michigan  is  marketed  in  the 
State  of  Michigan,  largely  in  the  towns 
of  Saginaw,  Bay  City,  Flint  and  Owosso, 
and  all  of  it  is  sold  within  a  radius  of  150 
miles  from  the  point  of  production. 

The  evidence  shows  that  the  schedule 
of  proposed  minimum  prices,  as  amended 
by  District  Board  No.  5,  will  yield  a  re¬ 
turn  for  the  District  equal  as  nearly  as 
may  be  to  the  weighted  average  cost  of 
the  total  cost  per  net  ton  of  the  tonnage 
of  minimum  price  area  as  determined  by 
the  Commission,  namely,  $2,157.  The 
realization  submitted  will  yield  $2.1782  I 
per  ton,  being  a  difference  of  a  little  more 
than  two  cents  per  ton. 

It  appears  from  the  evidence  that  the 
differentials  shown  on  the  proposed 
schedule,  as  amended,  correctly  reflect 
the  relative  market  value  of  the  various 
kinds,  qualities  and  sizes  of  coal  to  which 
they  are  applicable. 

The  Expert  witness  for  the  District 
Board  testified  that  the  price  classifica¬ 
tions  and  price  differentials  reflected  in 
the  proposed  schedule  of  minimum  prices, 
as  amended,  were,  in  his  judgment  and  in 
the  judgment  of  the  District  Board,  equi¬ 
table  as  between  Code  members  in  the 
District,  and  have  due  regard  to  the  in¬ 
terest  of  the  consuming  public.  The  evi¬ 
dence  shows  that  the  members  of  the 
District  Board,  before  proposing  such 
schedule  of  minimum  prices,  gave  due 
consideration  to  all  of  the  factors  in  de¬ 


termining  what  they  deem  the  proper 
relationship  between  the  coals  of  the 
mines  in  the  District.  Every  producer  in 
the  District  had  the  opportunity  to  pro¬ 
test  the  proposed  schedule.  Except  for 
the  two  protests  heretofore  specifically 
mentioned,  none  of  the  Code  members 
protested  to  the  price  classifications  and 
j  price  relationships.  The  differentials  be¬ 
tween  the  proposed  prices  have  in  the 
main  existed  over  a  period  of  many  years, 
and  have  proved  acceptable  to  the  con¬ 
suming  public. 

The  District  Board  in  said  Schedule 
proposed  that  “all  coal,  except  lump  or 
double  screen  sizes,  sold  for  railroad  loco¬ 
motive  fuel  shall  take  a  minimum  price 
of  $1.95  per  net  ton  of  2,000  pounds,  f.  o.  b. 
mine”  (Exhibits  535  and  537) .  This  rail- 
roal  locomotive  fuel  price  is  predicated 
on  the  fact  that  the  preponderant  ton¬ 
nage  sold  to  the  railroads  was  mine  run 
coal  and  that  all  of  the  egg  coal  sold  in 
1937  for  railroad  locomotive  fuel  was  coal 
which  was  substituted  for  mine  run. 

In  the  opinion  of  the  witness,  the  pro¬ 
posed  prices  do  not  permit  dumping. 

In  order  to  make  the  price  schedule 
proposed  by  District  Board  No.  5  (Exhibits 
Nos.  535  and  537)  conform  to  the  evi¬ 
dence  and  to  the  Commission’s  Order  No. 
247,  the  Commission  finds  that  the  pro¬ 
posed  schedule  should  be  corrected,  modi¬ 
fied  and  amended  in  the  following  re¬ 
spects,  to  wit: 

Title  page,  Exhibit  No.  535,  entitled 
“Note  B”,  which  reads  as  follows: 

Note  B:  Where  it  is  necessary  on  switching 
charges  that  adjustments  on  f.  o.  b.  mine 
prices  be  made,  such  changes  may  be  pro¬ 
posed  by  the  District  Board  as  required  prop¬ 
erly  to  represent  the  relative  market  values 
thereof,  or  where  transportation  differen¬ 
tials  exist  as  between  marketing  areas  adjust¬ 
ments  may  be  made  as  to  properly  represent 
the  relative  market  value  thereof, 

should  be  deleted  for  the  reason  that  it 
relates  to  adjustments  in  f.  o.  b.  mine 
prices  on  account  of  switching  charges 
and  transportation  differentials,  which 
are  not  proper  factors  to  be  considered  in 
this  hearing. 

Page  3.  Price  instructions  and  excep¬ 
tions. — Delete  Item  3,  Exhibits  Nos.  535 
and  537,  which  reads  as  follows: 

“All  size  designations  herein  are  for 
round  hole  screens.  When  other  types 
of  screens  are  used,  the  round  hole 
equivalent  shall  control  the  size.” 

Insert  in  place  thereof: 

“All  size  designations  herein  are  for 
round-hole  screens  or  their  equivalent 
except  when  otherwise  designated.  When 
any  other  types  of  screens  are  used,  the 
District  Boards,  subject  to  the  approval 
of  the  Commission,  shall  determine  the 
actual  size  designation  of  the  coals  so 
prepared.” 

This  change  was  recommended  by 
witness  Eastwood. 

Page  3.  Price  instructions  and  excep¬ 
tions. — Delete  Item  7,  Exhibits  Nos.  535 
and  537,  which  reads  as  follows: 
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“Washed  and/or  mechanically  cleaned  ed  to  a  specific  tonnage  for  shipment  on  a  must  be  included  in  the  next  higher  size 
coal  all  sizes  above  Ya”  Rejects  from  specific  order  and  from  a  specific  mine,  group  and  priced  accordingly.” 
all  mines  shall  be  priced  25  cents  per  (c)  The  substitution  must  be  reason-  Insert  in  piace  thereof: 
net  ton  higher  than  raw  coal  from  the  ably  necessary  as  an  emergency  measure 


same  mine,  except  that  Nut  Coal  1”  x  2" 
and  Egg  Coal  2"  x  4"  from  Mine  In¬ 
dexed  No.  3  in  the  alphabetical  list  of 


in  order  to  continue  operation  of  the 
mine  of  the  Code  Member. 


“When  any  size  of  coal  is  sold,  in  which 
the  maximum  top  or  bottom  size  exceeds 


dexed  No.  3  in  the  alphabetical  list  of  (d)  The  substitution  shall  be  accept-  s^zes  scheduled  above,  then  such  coal 
Code  Members,  may  be  sold  at  the  raw  able  to  the  purchaser  of  coal  and  shall  musA  ^  included  in  the  next  higher 
coal  price.”  not  be  made  with  the  purpose  or  effect  Priced  group  and  priced  accordingly.” 

Insert  in  place  thereof-  of  conferrin8  an?  advantage  on  the  pur-  Page  7.  Exhibits  Nos.  535  and  537.— 


Insert  in  Diace  thereof-  of  conferrin8  an?  advantage  on  the  pur-  Page  7.  Exhibits  Nos.  535  and  537.— 

p  '  chaser  or  securing  any  preference  or  ad-  Railroad  locomotive  fuel  prices. — Delete 

“Washed  and/or  mechanically  cleaned  vantage  for  the  Code  Member  over  his  item  which  reads  as  follows: 

co“f  t‘t”s-  KHtt<  _  „  “Off-line  Railroad  Fuel  shall  be  twenty 

mines  shall  be  priced  25  cents  per  net  (e)  Such  substitution  may  be  made  ~  ,.  D  „ 

ton  higher  than  the  raw  coal  from  the  with  the  approval  ot  the  Statistical  Bu-  cents  less  than  °n-llne  RaUroad  Pue1' 

same  mine  for  the  corresponding  sizes,  reau  and  in  each  instance  formal  appli-  Differences  in  transportation  charges 
except  that  Egg  Coal  2"  x  4"  from  Mine  cation  therefor  shall  be  made  upon  forms  are  n°t  a  part  of  this  hearing. 

Indexed  No.  3  in  the  Alphabetical  Last  provided  by  the  Commission  and  permits  The  evidence  (Exhibit  No.  538)  shows 

of  Code  Members  may  be  sold  at  the  raw  shall  be  issued  prescribing  the  conditions  that  the  realization  from  the  prices  pro¬ 


coal  price.’ 


of  substitution  in  each  case  approved. 


posed  is  as  follows: 


The  producer  may  make  request  and  Recapitulation  of  Realization — All  Mines 
receive  approval  for  substitution  by  tele-  _ 


This  change  was  recommended  by  the  «  TV T 

TPocfvLw*  receive  approval  for  substitution  by  tele¬ 
Page  3.  Price  instructions  and  excep-  “SSm* 

tions.— Delete  Item  8,  Exhibits  Nos.  535  B  “'  Provlded  14  >5  satisfied  that  an 
.  _0_  ..  ,  .  ...  immediate  emergency  exists.  In  such  a 

and  537,  which  reads  as  follows:  /r  , 

case,  the  producer  shall  immediately  con-  Realization  from  prices  pro- 

“All  Washed  Rejects  Ya”  x  0",  or  Ya”  firm  the  request  in  writing  on  the  pre- 
x  0",  shall  be  priced  75  cents  per  net  scribed  form,  and  the  Statistical  Bureau  ^  11>’mentf’re*X)rte(  yrai- 
ton  higher  than  indicated  in  the  price  shall  immediately  upon  receipt  of  such  ] 
schedule  which  follows  for  raw  coal.”  written  request  confirm  its  approval  by 

Insert  in  place  thereof:  issuin&  the  »ennit  Prescribed  by  the 

Commission. 

“All  Washed  Rejects  Ya”  x  0",  or  Ye"  (f)  Substitution  will  be  allowed  by 


connected  mines  on  Form 


schedule  which  follows  for  raw  coal.”  written  request  confirm  its  approval  by  1  truck  mines  on  Form  d-2  256  om  543287  21215 

insert  in  place  thereol:  ‘fuin*  the  1*™“  prescribed  by  the  SS? 

.  .  _  .  .  Commission.  calcium  chloride,  etc.) 

All  Washed  Rejects  Vi  x  0  ,  or  Ya  (f)  Substitution  will  be  allowed  by  31,711  tons  at  i<#  per  ton.. .  3,171 . 

x  0",  shall  be  priced  75  cents  per  net  producers  on  orders  for  railroad  locomo-  Total  shipments . 518, 348  17129^041  T m2 

ton  higher  than  indicated  in  the  Price  tive  fuel  without  prior  approval  of  the  _ 

Schedule  which  follows  for  raw  coal  for  commission;  provided,  however,  that  the  Taking  into  consideration  the  modifl- 
these  sizes.  producer  immediately  shall  file  the  form  cations  herein  of  the  schedule  of  pro- 

Page  3.  Price  instructions  and  excep-  prescribed  by  the  Commission  with  the  posed  prices,  the  Commission  finds  that 
tions. — Delete  Item  9,  Exhibit  No.  535,  Statistical  Bureau.  No  substitution  for  ^e  effect  on  the  estimated  realization  in 
which  reads  as  follows:  lump  or  double  screen  coal  ordered  by  Exhibit  No.  538  is  as  follows: 

,  .  the  railroads  for  locomotive  fuel  shall  be 

Crushed  coal.— Wheie  any  coal  is  made  without  prior  approval,  in  the  man-  Increasing  the  price  of  railroad  fuel 
crushed,  the  minimum  price  therefor  ner  heretofore  provided,  from  the  Statis-  on  off-line  shipments  $1.75  to  $1.95  on 


^  ^  ^  - -  a.  Increasing  the  price  of  railroad  fuel 

crushed,  the  minimum  price  therefor  ner  heretofore  provided,  from  the  Statis-  on  off-line  shipments  $1.75  to  $1.95  on 

shall  be  the  minimum  price  established  tical  Bureau  35,151  tons,  as  shown  on  sheet  2  of  Ex- 

for  the  original  size  before  crushing.”  (g)  Copies  of  substitution  permits  shall  hibit  No.  538,  20C  per  ton,  equals  $7,030.20. 

This  deletion  was  made  due  to  pro-  be  mailed  daily  to  the  office  of  the  Dis-  B-  Decreasing  the  price  on  2"  x  1"  nut 
test  and,  after  hearing,  unanimously  trict  Board  and  weekly  summaries  of  coal-  originally  included  in  Size  Group  10 

agreed  to  by  District  Board  No.  5.  substitution  permits  shall  be  mailed  to  and  pnc®d  aJ;  $1.95  for  washed  coal,  to  a 

Page  3.  Price  instructions  and  excep-  all  District  Boards  within  the  Price  Area.  pnce  °*  **-70,  “?w  lnCiUd^d  j”  ®Jfce 

tions.— Delete  Item  10,  Exhibit  No.  535,  The  Commission  may  from  time  to  time  Grpupi° 2,533  tons’  equals  $633.25. 
which  reads  as  follows:  publish  the  essential  facts  as  to  all  sub-  T“e  following  is  a  recapitulation  of 

stitution  permits  granted.  the  effect  on  the  estimated  realization  by 

“The  substitution  on  any  order  of  a  shiDDed  un-  the  above  adjustments: 

grade  or  size  of  coal  taking  a  minimum  n)  An  ^a.cp  f.ase  01  coai  s.vJpp?d  1111  T,r,+Ql  +„a  .  .  ...... 

V.  fl_Q  „  der  a  substitution  permit  the  invoice  Total  tons  shown  in  Exhibit 

price  higher  than  the  grade  or  size  or-  onerificallv  show  the  nermit  mim-  No.  538 _  518.348 

dered  is  not  authorized  or  permitted.”  spccuica  y  s  w  the  permit  num  Total  am0unt  as  shown  on 


substitution  permits  shall  be  mailed  to  and  Pr^ced  at  $1.95  for  washed  coal,  to  a 
all  District  Boards  within  the  Price  Area.  piace  $1-70.  atid  now  included  in  Size 
The  Commission  may  from  time  to  time  Group  10 Y2,  on  2,533  tons,  equals  $633.25. 

......  ......  __  f  All  Amifirr  io  n  fulrtf  •/>»« 


publish  the  essential  facts  as  to  all  sub¬ 
stitution  permits  granted. 

(h)  In  each  case  of  coal  shipped  un- 


C.  The  following  is  a  recapitulation  of 
the  effect  on  the  estimated  realization  by 
the  above  adjustments: 


518,348 


(which  was  to  replace  Item  10  in  Exhibit 
No.  535),  which  reads  as  follows: 


der  a  substitution  permit  the  invoice  Total  tons  shown  in  Exhibit 

red  "iTn'ot  auThoriMd"irperiklt^d.“‘  specifically  show  the  permit  num-  ^  'shown  on 

ber  and  the  size  and  grade  of  coal  substi-  Exhibit  No.  538 _ $1, 129, 04 1. 00 

Also  delete  Item  10,  Exhibit  No.  537  tuted.”  Average  realization  per  ton  as 

.  .  . .  shown  on  Exhibit  No.  538__  2. 1782 


The  reason  for  deletion  of  this  item  is 
that  it  relates  to  Marketing  Rules  and  Plus  Adjustment  A. 


‘Substitution.— No  substitution  may  be  Regulations,  rather  than  to  a  minimum  Adjustment  b. 


$7, 030. 20 
633.25 

6, 396. 95 


made,  upon  any  spot  order  or  contract,  price  schedule.  Totai  adjustments _  6, 396. 95 

or  any  grade  or  size  of  coal  taking  a  Size  group  10  %  as  shown  on  Exhibit  Estimated  realization -  1,135,437.95 

minimaim  price  higher  than  the  price  537  should  be  changed  to  size  group  11  Estimated  realization  per  ton_  2.1904 

specified  in  such  order  or  contract,  ex-  and  size  groups  11  to  19,  both  inclusive,  Per  ton 

cept  upon  the  following  conditions:  as  shown  on  said  Exhibit,  should  be  Prj!S^ts  realLzatlon  after  ad'  <2  19Q4 

(a)  The  proposed  substitution  shall  c!mn6ed  to  size  groups  12  to  20,  both  in-  weighted  average  coet  (or  Minimum 

not  be  an  express  or  implied  condition  ffurtve,  and  “  numbered  P»ce>(Area  No.  l  an  per  Pen.  ^ 

of  the  order  or  contract.  ivey.  - 

(b)  The  coal  substituted  must  be  coal  Baf  4;  Bxhib't»°:  s35-ftze  Difference . osse 

which  the  Code  Member  has  already  pro-  a4  bottom  ol  page,  which  yhis  realization  is  .0334  per  ton  in  ex- 

nnrl  lrsn  wrrvnvf  nf  fCStClS  3f3  IOlIOWS  •  AAt<n  a.  £  (Via  awaa  r~t  rvt  4-  Ullf  1  nflV 


537  should  be  changed  to  size  group  11  Estimated  realization  per  ton_  2.1904 

and  size  groups  11  to  19,  both  inclusive,  Per  ton 

as  shown  on  said  Exhibit,  should  be  Pr55S.rallzatlon.Bfter  $2.1904 
changed  to  size  groups  12  to  20,  both  in-  weighted  average  coet  for  Minimum 
elusive,  and  be  so  numbered  consecu-  Price  Area  No.  l  as  per  Gen. 
tivcly.  Docket  15.......................  2. 157 

Page  4.  Exhibit  No.  535. — Size  groups. —  Difference . . . 0334 


duced  and  loaded  into  transportation  fa¬ 
cilities  and  which  cannot  be  sold 


etc  ibcu  CM,  ux  wim,ix  realization  is  .0334  per  ton  in  ex- 

ds  as  fo  ows .  cesg  ^  prjCe  Qjea  cost,  but  is  still 

When  any  size  of  coal  is  sold,  in  which  as  nearly  as  may  be  equal  to  the 


promptly  by  the  exercise  of  the  usual  the  maximum  top  or  bottom  size  exceeds  weighted  average  cost  for  Minimum 
sales  effort,  such  substitution  to  be  limit-  the  sizes  scheduled  above,  then  such  coal  Price  Area  No.  1. 
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And  now  upon  the  record  herein,  upon 
the  evidence,  both  documentary  and 
otherwise,  and  upon  the  above  and 
foregoing  facts  found  to  exist,  the  Com¬ 
mission  finds: 

That  the  District  Board  for  District 
No.  5  as  directed  in  Order  No.  247  of 
the  Commission,  proposed  minimum 
prices  free  on  board  transportation  fa¬ 
cilities  at  the  mines  for  kinds,  qualities 
and  sizes  of  coal  produced  within  the 
District,  classification  of  coal  and  price 
variations  as  to  mines  and  consuming 
market  areas. 

That  the  District  Board  for  District 
No.  5,  as  directed  in  Order  No.  247  of 
the  Commission,  submitted  to  the  Com¬ 
mission  a  schedule  of  such  proposed 
minimum  prices,  together  with  the  data 
upon  which  same  were  computed,  in¬ 
cluding,  but  without  limitation,  the 
factors  considered  in  determining  the 
price  relationships. 

That  the  minimum  prices  proposed 
by  the  District  Board  for  District  No.  5, 
as  herein  modified,  reflect,  as  nearly  as 
possible,  the  relative  market  value  of 
the  various  kinds,  qualities,  and  sizes  of 
coal  produced  within  the  District;  are 
just  and  equitable  as  between  producers 
within  the  District;  have  due  regard  to 
the  interests  of  the  ‘consuming  public; 
and  do  not  permit  dumping. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  5  for 
any  kind,  quality  or  size  of  coal  for  ship¬ 
ment  into  any  consuming  market  area, 
as  herein  modified,  are  just  and  equi¬ 
table  between  producers  within  the 
District. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  No.  5,  as 
herein  modified,  yield  a  return  per  net 
ton  for  the  District  equal  as  nearly  as 
may  be  to  the  weighted  average  of  the 
total  costs,  per  net  ton,  of  the  tonnage 
of  Minimum  Price  Area  No.  1,  the  Price 
Area  in  which  District  No.  5  is  placed 
under  the  Act. 

That  the  schedule  of  proposed  mini 
mum  prices,  as  amended,  and  submitted 
to  the  Commission  by  the  District  Board 
for  District  No.  5,  as  amended,  corrected, 
modified  and  revised  as  hereinabove  set 
forth,  conforms  to  Order  No.  247  of  the 
Commission  and  to  the  requirements  of 
Section  4-II  (a)  of  the  Act  and  as  so 
amended,  corrected,  modified  and  re¬ 
vised,  said  schedule  should  be  and  the 
same  is  hereby  approved  by  the  Commis¬ 
sion  to  serve  as  a  basis  for  the  coordi¬ 
nation  provided  for  in  Section  4-II  (b) 
of  the  Act.  A  copy  of  said  schedule  as 
amended,  corrected,  revised  and  modi¬ 
fied  appears  in  the  Appendix  for  Dis¬ 
trict  No.  5. 

Appendix  for  District  No.  5 

SCHEDULE  OF  MINIMUM  PRICES  AS  MODIFIED 
AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR 
COORDINATION 

Note. — The  prices  in  this  schedule  are  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  Code  Members  within 
this  district  into  consuming  markets  of  this 


district.  In  the  ultimate  establishment  of 
the  effective  minimum  prices,  pursuant  to 
subsection  (b)  of  Part  II,  Section  4  of  the 
Act,  the  minimum  prices  in  this  schedule 
are  subject  to  such  increase  or  decrease  re¬ 
spectively,  as  may  be  necessary  to  carry  out 
the  provisions  of  subsections  (a)  and  (b)  of 
Part  II,  Section  4  of  the  Act. 


F.  W.  McCullough, 

Secretary. 

Issued  January  4,  1939. 

Price  Instructions  and  Exceptions 

Item  No.  1. — The  schedule  of  prices 
shown  herein  applies  f.  o.  b.  transporta¬ 
tion  facilities  at  mines  on  all  coal  pro¬ 
duced  by  Code  Members  in  the  District 
shown  on  the  title  page  hereof. 


Rejects  from  all  mines  shall  be  priced  25 
cents  per  net  ton  higher  than  the  raw 
coal  from  the  same  mine  for  the  corre¬ 
sponding  sizes,  except  that  Egg  Coal 
2"  x  4”  from  Mine  Indexed  No.  3  in  the 
Alphabetical  List  of  Code  Members  may 
be  sold  at  the  raw  coal  price. 

Item  No.  8. — All  Washed  Rejects  V\"  x 
0”,  or  y8"  x  0”,  shall  be  priced  75  cents 
per  net  ton  higher  than  indicated  in  the 
Price  Schedule  which  follows  for  raw 
coal  for  these  sizes. 

Size  Groups 


Commission. 
Item  No. 


3. — All  size 


designated.  When  any  other  type 
screens  are  used,  the  District  Boards 
subject  to  the  approval  of  the  Com: 
sion,  shall  determine  the  actual 
designation  of  the  coals  so  prepared. 


the  United  States,  prices  stipulate 
herein  are  for  payment  in  U.  S.  funds. 


designated. 

Item  No.  6. — When  coal  is  subjected  to 
any  chemical,  oil  or  waxing  process,  an 
additional  charge  of  not  less  than  10 
cents  per  net  ton  shall  be  made. 

Item  No.  7. — Washed  and/or  mechani 
cally  cleaned  coal  all  sizes  above 


Size 

Single  screened  sizes 
(screen  size) 

Double  screened  sizes 

group 

No. 

Maximum  top  size  by 
maximum  bottom  size 

1 

Lump— Larger  than 
4”. 

2 

Lump — 4". 

3 

Lump— 3". 

4 

Lump— 2". 

1  5 

Lump— 1M". 

6 

Egg— . . . .. 

5"  x  3". 

»  7 

Egg . . . 

5"  x  2". 

8 

Egg.-.- . 

4"  x  2". 

>  9 

Stove . . 

3"x  IX". 

10 

Nut . . . 

2"  x  i  yK". 

11 

Nut . . . 

2"  x  1". 

12 

Stoker . . 

W'xK". 

)  13 

Mine  run. 

f  14 

4"  Resultant. 

t  15 

NPS _ 

2"  x  0. 

1  16 

Slack . . 

W  x  0. 

17 

Slack _ _ 

1"  x  0. 

18 

Rejects  (Raw) . . 

X"  X  0. 

r  19 

Rejects  (Raw). . . 

H"  x  0. 

1  20 

Rejects  (Washed) _ 

Mo"  x  0. 

When  any  size  of  coal  is  sold,  in  which  the  maximum 
top  or  bottom  size  exceeds  the  sizes  scheduled  above, 
then  such  coal  must  be  included  in  the  next  higher  priced 
group  and  priced  accordingly. 

Identification  of  Sub-District  Numbers 

There  are  no  subdivisions  in  District 
No.  5. 


Alphabetical  List  of  Code  Members  Showing  Price  Classification  by  Sizes  for  All 
Uses  Except  as  Separately  Shown 


Code  member 

Mine  name 

Seam 

Ship¬ 

ped 

by 

Price  classifications  and  size  group  numbers 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

1.  Aurora  Coal  Company... 

Aurora _ 

Mich . 

T 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

2.  Chippewa  Coal  Com- 

Chippewa . 

Mich . 

T 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

pany. 

3.  Consolidated  Coal  Com- 

Wolverine _ 

Mich . 

RT 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

pany. 

Mich . 

RT 

4.  Consolidated  Coal  Com- 

Crapo . . 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

pany. 

Hodd... . 

Mich . 

T 

A 

A 

A 

A 

A 

V 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

6.  Monitor  Coal  Company.. 

Monitor _ 

Mich . 

T 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

7.  New  Michigan  Coal 

New  Michi- 

Mich . 

T 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Company. 

8.  Robert  Gage  Coal  Com- 

gan. 

No.  10 . . 

Mich . 

RT 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

pany. 

Mich . 

9.  Saginaw  Mining  Com- 

Janes  Street... 

T 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

pany. 

10.  St.  Charles  Chesaning 

Chesaning _ 

Mich . 

T 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Coal  Company. 

11.  St.  Charles  Garfield  Coal 

Garfield . . 

Mich . 

RT 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Company. 

Mich . 

12.  Tri-Party  Coal  Company. 

Tri-Party . 

T 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

T-Truck.  RT-Rail  and  truck. 


Prices  in  cents  per  net  ton  of  2,000 1  ounds  and  size  group  numbers 


jrnce  ciassuicnuuu  | 

1 

2 

3  l 

4 

5 

6 

7 

8 

9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A . . 

300 

295 

285 

265 

265 

255 

245 

240 

220 

195 

145 

145 

195 

165 

135 

125 

115 

1  76 

J  50 

i  ^ 
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Railroad  Locomotive  Fuel  Prices 
(On  Line  and  Off  Line) 


The  final  schedule  of  proposed  mini-  ered  this  fact  in  determining  the  price 
mum  prices  which  was  drawn  up  by  the  relationships  between  the  various  sizes  in 
District  Board  for  District  6  and  sub-  District  6. 


All  coal,  except  lump  or  double  mitted  to  the  Commission,  appears  in 


screened  sizes,  sold  for  Railroad  Loco¬ 
motive  Fuel  shall  take  a  minimum  price 
at  $1.95  per  net  ton  of  2,000  lbs.  F.  O.  B. 
mines. 


the  record  as  Exhibit  314. 


It  has  been  the  general  experience  of 
the  industry  that  the  large  size  coals  that 


In  the  peparation  of  the  schedule  of  go  to  domestic  users  command  a  higher 
proposed  minimum  prices  as  submitted  to  Price  than  the  smaller  sizes.  It  has  been 


mines-  the  Commission  by  the  District  Board  for  long  recognized  that  as  the  size  of  coal 

Egg  Coal.— (2"  x  5"  and  under)  and  District  6,  meetings  were  held  to  discuss  screened  decreases  in  District  6,  the  qual- 
smaller  double  screened  sizes  may  be  and  consider  the  preparation  of  the  ity  decreases.  The  District  Board  also 
applied  at  mine  run  prices  when  neces-  schedule  of  proposed  minimum  prices  for  took  this  into  consideration  in  proposing 
sary,  and  to  the  extent  only  of  equaliz-  coais  of  the  Code  Members  in  the  Dis-  a  differential  on  the  various  lump  and 
ing  production  with  orders  for  other  ^1^  At  these  meetings  each  member  of  slack  sizes. 

group  sizes.  the  District  Board  had  before  him  a  list  In  consideration  and  preparation  of  the 

Geographical  Description  of  Consuming  of  all  Code  Members  with  the  tonnage  schedule  of  proposed  minimum  prices, 
Market  Area  to  Which  Prices  Apply  produced  by  each  for  the  year  1937,  to-  the  members  of  the  District  Board  for 

A11  ^ _ .  gether  with  such  data  as  has  been  accu-  District  6  relied  on  their  intimate  knowl- 

Market  Area  No.  27.— All  territory  in  mulated  by  the  District  Board,  such  as  edge  of  the  various  coals  in  the  District 
the  State  of  Michigan  on  and  south  ot  reports  from  code  Members,  containing  regarding  their  relative  market  value  and 
the  line  of  the  Grand  Trunk  Railroad  informati0n  as  to  analyses  of  the  various  competitive  relationships.  The  District 
from  Port  Huron  to  Owosso,  and  on  an  sizes  coal  produced  by  them,  the  seam  Board  gave  little  consideration  to  analy- 
east  of  the  line  of  the  Michigan  Cen  a  jrom  which  such  coals  were  produced,  ses.  In  some  instances  the  analyses  were 
Railroad  Owosso  to  Lansmg,  and  on  and  tbe  various  sizes  produced  at  the  differ-  at  variance  with  the  actual  experience  of 
south  of  the  line  of  the  Pere  Marquet  e  ent  mineS(  together  with  the  tonnage  of  the  members  of  the  District  Board  and 
Railroad  Lansing  to  Waverly,  and  on  eacb  gize  produced  in  1937  and  the  they  only  considered  what  was  essential 
and  west  of  the  line  01  the  Peie  Mar-  monthiy  and  annual  reports  from  the  and  correct  from  their  knowledge  of  the 
quette  Railroad,  Waverly  to  Pentwater,  Department  of  Mines  of  the  State  of  coals  under  consideration.  The  mcm- 
Michigan  (and  in  addition  theieto  that  Wegt  virginia  Each  member  of  the  Dis-  bers  of  the  District  Board  could,  by  exam- 
part  of  the  province  of  On  ario  west  of  trict  Board  aiso  bad  before  him  a  copy  ination  of  an  analysis,  determine  if  it  re- 
Goderich,  Clinton,  St  Marys,  London,  Qf  the  commission’s  Order  247,  setting  fleeted  correctly  the  coal  produced  and 

and.f°r  0Sta.Ty;  ~rani .  ‘  forth  the  standards  incorporated  in  Sec-  they  could  then  arrive  at  a  price  which 
Market  Area  No  28— All  territory  in  tion  4  n  (a)  of  the  Act.  It  was  the  was  relative  between  the  sizes  and  just 
the  lower  penmsula  of  Michigan  north  judgmen^  0f  the  members  of  the  District  and  equitable  as  between  the  various  pro- 


ine  lower  penui&uid,  ui  judgment  of  the  members  of  the  District  and  equitable  as  between  the  various  pro¬ 

of  the  line  of  the  Grand  Trunk  Rail-  Board  for  District  6  that  all  coal  pro-  ducers  in  District  6. 

oftti’e  UraoHhe MichSlnCenS  ^il-  duced  in  said  District  is  from  the  same  The  District  Board  determined  market 
ad  Owo^o  to  ^nsSg  and  north  of  geological  basin  and  seam  of  coal*  areas  as  follows:  To  the  States  of  Con- 
thefine^fthe Pere ^Marquette  Railroad  namely’ Pittsburgh  No>  8-  The  District  necticut,  Delaware,  Indiana,  Illinois. 
t  ani  na  to  Wnwrlv  ^nd^ast  and  north  Board  determined  the  qualities  of  the  Iowa,  Kansas,  Kentucky,  Maine,  Mary- 
of  the  line  Tthe  Pere  Marquetfe  Rail  coals  in  the  various  sizes  produced  by  the  land,  Massachusetts,  Michigan,  Minne- 
rLd  to  P^ntwatpr  Code  Members  are«  within  reasonable  sota,  Missouri,  Nebraska,  New  Hamp- 

road,  Waverly  to  Pentwater.  limits,  the  same.  The  District  Board,  in  shire,  New  Jersey,  New  York,  North  Da- 

-  setting  up  the  classification  of  the  coals  kota,  Ohio,  Pennsylvania,  Rhode  Island, 

District  No.  6  of  each  of  the  various  Code  Members,  south  Dakota,  Virginia,  Vermont,  West 

minimum  prices  determined  that  there  should  be  no  vari-  Virginia,  Wisconsin,  the  District  of  Co- 

n,ithnrHprii7  thp  ni,.  ations  as  to  the  mines  in  the  price  of  the  lumbia  and  the  Dominion  of  Canada, 


road,  Waverly  to  Pentwater. 


District  No.  6 
MINIMUM  prices 


JjjJ  Boar^for  held 1  van ous  coals  o£  each  member  for  each  sif  int0  which  are  the  areas  to  which  the  Code 

the  consuming  markets  The  coals  pro-  Members  in  District  6  have  shipped 


meetings  for  the  purpose  of  classifying 


properly  coals  of  the  Code  Members  in  because  0f  their  similarity  in  quality  and 
relation  to  other  coals  produced  in  the  characteriStics. 


duced  in  District  6  are  interchangeable  their  coals  in  the  past. 

because  of  their  similarity  in  quality  and  The  District  Board  for  District  6  con- 


nistrirf  As  a  rpsult  of  said  meetings  a  -‘iardLteri!5LILis-  sists  of  7  members,  6  producers  and  1 

schedule  of  proposed  minimum  prices  ^  schedule  of  proposed  minimum  labor  member,  all  of  whom  are  experi- 
was  drafted  by  the  District  Board  and  Prices  as  submitted  to  the  Commission  by  enced  and  seasoned  coal  men,  having 
copies  thereof  were  sent  to  all  Code  Mem-  the  District  Board  for  District  6  contains  actively  engaged  in  the  production,  sale 
hers  within  said  District  twelve  (12)  size  groups.  These  size  and  merchandising  of  coals  for  many 

A  letter  dated  August  24  1938  was  at-  groups  are  set  forth  in  Exhibit  324,  to  years.  The  small  operators,  as  well  as 
tached  to  each  copy  of  such  schedule  of  wbi.ch  Particular  reference  is  made,  as  the  large  operators,  have  representation 
proposed  minimum  prices  advising  that  well  as  the  total  commercial  tonnage  pro-  0n  the  District  Board, 
any  protests  must  be  in  writing  and  filed  daced  ,f°r  eacb  of  ,the  twelve  size  groups  The  tonnage  produced  by  the  various 
with  the  District  Board  not  later  than  the  total  captive  tonnage  the  total  rad  companies  with  which  the  six  producer 
September  1  1938.  tonnage  shipped  and  the  total  ton-  members  are  connected  represents  91.47 

The  only  protests  which  the  District  nage  Produced  for  bunker  or  vessel  fuel  pgr  cent  of  the  total  known  commercial 
Board  received  were  those  protests  from  PurPoses.  Exhibit  324  also  shows  the  pro-  tonnage,  or  70.80  per  cent  of  the  total 
the  Buffalo  Coal  and  Coke  Company  with  P°sed.  minimum  prices  for  each  size  production  of  District  6,  including  cap- 
regard  to  the  classification  and  prices  of  Stuping,  in  each  use  classification,  to-  tive  tonnage  for  the  year  1937. 
coal  of  the  Brady  mine  on  all  sizes  and  Wlth  the  total  reallzatlon  based  on  District  Board  for  District  6  used 

also  from  the  Cove  Hill  Coal  Company  193 '  tonnago-  the  mine  run  size  as  a  base  and  applied 

on  the  coals  of  the  Three  Springs  Mine.  Since  the  World  War,  the  trend  has  the  weighted  average  cost  in  Minimum 
Subsequent  to  January,  1938,  the  Cove  been  an  increased  use,  for  commercial  price  Area  No.  1,  as  determined  by  the 
Hill  Coal  Company  acquired  ownership  purposes,  from  the  mine  run  and  double  Commission,  namely,  $2,157  as  the  price 
of  the  Three  Springs  Mine  from  the  screen  sizes  to  the  smaller  sizes  of  coal,  for  that  size.  The  District  Board  then 
Marshall  Mining  Company  and  it  was  The  principal  reason  for  this  change  is  related  the  market  values  of  the  various 
agreed  that  the  record  on  the  protest  of  due  to  the  development  by  manufactur-  sizes  to  the  base  size,  as  a  result  of 
the  former  owner  at  the  previous  hear-  ers  burning  equipment  that  would  which  they  were  able  to  determine  the 
ings  should  now  be  heard  in  support  of  bum  the  smaller  sizes  of  coal  at  higher  price  variations  as  between  the  various 
the  present  owner.  efficiency.  The  District  Board  consid-  size  groupings  and  to  determine  the  pro¬ 


copies  thereof  were  sent  to  all  Code  Mem¬ 
bers  within  said  District. 

A  letter  dated  August  24,  1938  was  at- 
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fuel  tonnage  in  District  6  falls  within 
Size  Group  8  and  such  price  would  reflect 
the  relative  value  of  the  various  coals 
for  railroad  fuel  purposes  in  relationship 
to  the  value  of  those  coals  used  for  other 
purposes.  A  price  of  $2.25  in  Size  Group 
5  was  proposed  by  the  District  Board  for 


bunker-vessel  fuel  based  upon  the  same 
reasoning  as  that  for  railroad  fuel.  The 
District  Board  recommended  that  the 
decimal  point  should  be  deleted  and  in 
Size  Groups  6,  7  and  8  the  seven  mills 
should  be  deleted,  so  that  the  amended 
schedule  would  read: 


Prices  in  Cents  per  Ton  of  2,000  Pounds  for  Shipment  Into  All  Consuming  Markets, 
for  All  Purposes  Except  Railroad  Fuel  and  Bunker  Purposes 


Price  index 


Brady  and  Three  Springs  Mine... 


Sire  groups 


260 

260 


250 

250 


240 

240 


235 

235 


225 

225 


215 

215 


215 

215 


215 

215 


195 

185 


10  11  12 


195 

185 


185 

175 


185 

175 


Prices  in  Cents  per  Ton  of  2,000  Pounds  for  Shipment  Into  All  Consuming 
Markets — For  Railroad  Fuel 


Size  groups 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

c . 

215 

Prices  in  Cents  per  Ton  of  2,000  Pounds  for  Shipment  Into  All  Consuming 
Markets — For  Bunker  Fuel 


Size  groups 


Price  index 

1 

2  j 

3 

4 

1  5 

6 

7  j 

8 

9 

10 

11 

12 

C._ . 

j  225 

posed  minimum  prices  for  each  size 
grouping. 

The  letter  “C”  was  used  by  the  Dis¬ 
trict  Board  for  District  6  in  order  not  to 
confuse  the  Code  Members  whose  coals 
had  been  so  classified  in  the  price  sched¬ 
ule  proposed  by  the  Commission  on  De¬ 
cember  16,  1937.  It  would  make  no  ma¬ 
terial  difference  if  the  letter  “C”  were 
changed  to  “A”. 

The  base  coal  is  shown  on  page  11,  of 
Exhibit  324,  together  with  the  price  dif¬ 
ferential  between  the  various  size  group¬ 
ings,  using  the  mine  run  size  as  the 
base — Size  8.  This  exhibit  shows  in 
cents  per  net  ton  how  much  under  or 
over  the  mine  run  size  the  price  each 
size  will  take.  There  is  no  differential 
for  individual  mines  as  the  coals  mined 
all  come  from  the  same  geological  basin 
and  the  same  seam  of  coal,  namely, 
Pittsburgh  No.  8. 

The  coals  produced  in  District  6  are 
of  such  quality  that  the  variety  of  uses 
is  limited  to  commercial  and  domestic, 
railroad  fuel,  and  bunker-vessel  fuel. 
The  District  Board  set  up  variations  as 
to  values  to  uses,  giving  effect  to  a  value 
on  coals  for  railroad  fuel  purposes  and 
on  coals  for  bunker-vessel  fuel  purposes 
in  addition  to  the  general  price  classifi-  j 
cation  of  commercial  and  domestic  use. 

The  protests  of  Buffalo  Coal  and  Coke 
Company  and  Cove  Hill  Coal  Company 
were  supported  by  one  witness  called  on 
behalf  of  the  protestants,  being  vice- 
president  of  the  Costanzo  Coal  Mining 
Company,  the  selling  agent  for  the  pro- 
testant  companies.  The  protests  are  to 
the  classification  of  the  coals  produced 
at  the  mines  of  the  protestants,  including 
the  prices  on  their  slack  sizes.  The  pro¬ 
testants  alleged  a  price  differential  of 
fifteen  cents  per  ton  on  Size  Groups  1 
to  5,  inclusive;  twenty  cents  per  ton  on 
Size  Groups  6  to  8  inclusive;  and  twenty- 
five  cents  per  ton  on  Size  Groups  9  to 
12,  inclusive,  should  be  allowed  inasmuch 
as  their  coals  are  inferior  in  quality  to 
coals  produced  by  other  mines  in  the 
District. 

The  total  production  of  the  protest¬ 
ants’  mines  is  approximately  400,000 
tons,  or  eight  per  cent  of  the  total  an¬ 
nual  production  from  all  mines  in  Dis¬ 
trict  6.  No  evidence  has  been  introduced 
to  show  the  percentage  of  slack  coal 
produced  by  the  protestants. 

No  other  formal  objections  were  filed 
to  the  tentative  classification  schedule 
of  coals  that  were  produced  by  the  Dis¬ 
trict  Board  for  District  6. 

The  District  Board  for  District  6 
established  12  size  groupings  of  the  coal 
within  the  District  for  the  reason  that 
no  less  number  would  afford  a  proper 
basis  for  coordination  as  required  by 
Order  247.  After  the  District  Board  had 
determined  12  size  groupings,  it  found 
that  the  relative  market  value  of  Size 
Groups  6,  7  and  8  as  determined  is  the 
same;  also  Size  Groups  9  and  10  would 
take  the  same  price. 

The  price  of  $2.05  in  Size  Group  8  was 
proposed  by  the  District  Board  for  rail¬ 
road  fuel  as  the  preponderant  railroad 


The  Commission  finds  that  the  price  of 
$2.05  for  locomotive  railroad  fuel  should 
be  amended  by  an  increase  of  ten  cents 
per  ton  and  that  the  schedule  of  pro¬ 
posed  minimum  prices  should  be 
amended  to  show  such  price  to  be  $2.15 
per  ton. 

Exhibit  324  shows  the  total  tonnage 
produced  by  Code  Members  as  reported 
to  the  District  Board,  broken  down  as  to 
size  groupings  for  the  year  1937,  and 
separated  into  four  use  classifications, 
namely,  commercial,  captive,  railroad 
and  bunker-vessel  fuel.  It  also  shows 
the  proposed  minimum  prices  for  each 
size  grouping  in  each  classification  and 
the  average  realization  per  ton  for  the 
District  at  prices  proposed  by  the  Dis¬ 
trict  Board  for  District  6  and  submitted 
to  the  Commission.  The  use  of  100  per 
cent  of  the  total  tonnage  would  not 
change  the  realization  figure  to  any  ap¬ 
preciable  extent.  The  weighted  average 
cost  of  Minimum  Price  Area  No.  1,  as 
per  General  Docket  15,  as  determined 
by  the  Commission  is  $2,157  per  ton. 
The  weighted  average  realization  for 
3,858,201.98  net  tons  is  $2.1179  per  ton. 
In  making  this  computation,  93.04  per 
cent  of  the  tonnage  produced  in  District 
6  for  the  year  1937  was  used. 

There  is,  therefore,  a  difference  of  4 
cents  between  the  yield  upon  the  ton¬ 
nage  under  the  prices  as  proposed  by 
the  District  Board  for  District  No.  6  and 
the  weighted  average  cost  of  production 


for  Minimum  Price  Area  No.  1  as  deter¬ 
mined  by  the  Commission.  Since  there 
is  a  volume  of  tonnage  flowing  below 
the  weighted  average  cost,  it  must  be 
raised,  consequently,  some  tonnage  price 
must  be  increased  in  order  to  “equal  as 
nearly  as  may  be”  the  weighted  average 
cost. 

By  decreasing  the  prices  in  Size 
Groups  6,  7  and  8  from  $2,157  to  $2.15 
(eliminating  the  mills)  and  by  in¬ 
creasing  the  railroad  fuel  price  from 
$2.05  to  $2.15,. the  following  effect  would 
be  had  upon  the  estimated  realization: 


Total  tons  as  shown  in  Exhibit 

324 -  3,858,201.98 

Total  amount  as  shown  in  Ex¬ 
hibit  324 _ $8, 171,  486. 70 

Average  realization  per  ton  as 

shown  in  Exhibit  324 _  $2. 11795 


Less  $0,007  per  ton  on  1,647,- 
970  tons  in  Size  Groups  6, 

7  and  8_ . .  $11,535.79 

Plus  $0.10  per  ton  on  872,795.48 
tons  increase  on  railroad 
fuel-- .  $87,279  5.0 


Net  adjustments _  $75,  748.  71 

Net  estimated  realization _ $8, 247, 230. 41 

Net  estimated  realization  per 

ton _  $2. 13758 

Per  ton 

Weighted  average  cost  for  minimum 
price  area  No.  1  as  per  General 

Docket  15 _ _ $2. 157 

Preliminary  Realization  after  adjust¬ 
ments _ 2. 137 


Difference _ $0,020 
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The  Commission  finds  that  the  realiza¬ 
tion  is  equal  as  nearly  as  may  be  to  the 
weighted  average  cost  for  Minimum  Price 
Area  No.  1. 

The  District  Board  for  District  6  is 
composed  of  members  thoroughly  ex¬ 
perienced  in  the  production  and  sale  of 
coals  in  District  6.  Said  District  Board 
approved  the  schedule  of  proposed  mini¬ 
mum  prices  as  amended  before  submit¬ 
ting  same  to  the  Commission  and  in  the 
judgment  of  said  District  Board  the 
minimum  prices  as  they  appear  in  the 
amended  schedule  are  just  and  equitable 
between  the  producers  within  the  dis¬ 
trict;  have  due  regard  to  the  interests 
of  the  consuming  public,  and  do  not  and 
will  not  permit  dumping;  reflect  as 
nearly  as  possible  the  relative  market 
values  of  the  various  kinds,  qualities  and 
sizes  of  coal  produced  in  said  district; 
reflect  price  variations  as  to  values  as 
to  uses;  reflect  price  variations  as  to 
consuming  market  areas  as  to  the  vari¬ 
ous  kinds,  sizes  and  qualities  of  coal 
produced  within  the  district  for  ship¬ 
ment  into  any  consuming  market  areas 
and  conform  to  the  requirements  of 
Order  247  of  the  Commission  and  to  the 
provisions  of  Section  4,  II  (a)  of  the 
Act. 

And  now,  upon  the  record  in  this 
cause,  upon  the  evidence,  both  documen¬ 
tary  and  otherwise,  and  upon  the  above 
and  foregoing  facts  found  to  exist,  the 
Commission  finds: 

That  the  schedule  of  proposed  mini¬ 
mum  prices  as  amended  and  submitted 
to  the  Commission  by  the  District  Board 
for  District  6  should  be  corrected  and 
revised  in  order  that  same  may  better 
conform  to  Order  247  of  the  Commis¬ 
sion  and  to  the  provisions  of  Section  n 
(a)  of  the  Act,  and  said  schedule  is  in 
the  following  respects  modified: 

Item  3  on  page  2  of  the  schedule 
should  be  revised  to  read,  “All  size  desig¬ 
nations  herein  are  for  round  hole  screens 
or  their  equivalent,  except  when  other¬ 
wise  designated.  When  other  types  of 
screens  are  used,  the  District  Board,  sub¬ 
ject  to  the  approval  of  the  Commission, 
shall  determine  the  actual  size  designa¬ 
tions  of  coal  so  prepared.” 

Item  8  on  page  2  of  the  schedule 
should  be  revised  to  read,  “When  coal 
is  subjected  to  any  chemical,  oil  or  wax¬ 
ing  process,  an  additional  charge  of  not 
less  than  10  cents  per  net  ton  shall  be 
made.” 

Page  11  of  the  schedule  should  be  cor¬ 
rected  to  eliminate  the  decimal  point  for 
all  size  groups  and  the  7  mills  appearing 
in  Size  Groups  6,  7  and  8  should  likewise 
be  eliminated. 

Page  11  of  the  schedule  should  be  re¬ 
vised  to  change  the  price  in  Size  Group 
8  for  railroad  fuel  from  $2.05  to  $2.15 
per  ton. 

Page  12  of  the  schedule  should  be  re¬ 
vised  to  read,  “The  Market  Areas  to 


which  coal  produced  in  District  6  ordi¬ 
narily  moves  includes  destinations  in 
the  States  of  . . eliminating  the  word 
“all”. 

The  protests  of  the  Buffalo  Coal  and 
Coke  Company  and  the  Cove  Hill  Coal 
Company  are  granted  as  follows,  and  in 
all  other  respects  denied:  In  Size  Groups 
9,  10,  11  and  12,  a  ten  cent  per  net  ton 
differential  under  the  present  proposed 
prices  for  these  size  groups  is  granted, 
and  the  Price  Classifications  for  these 
Protestants,  on  page  5  of  the  schedule, 
should  be  amended  to  read  as  follows: 

Size  Group  9 — E. 

Size  Group  10 — E. 

Size  Group  11 — E. 

Size  Group  12 — E. 

That  the  District  Board  for  District  6, 
as  directed  by  Order  247  of  the  Com¬ 
mission,  proposed  minimum  prices  free 
on  board  transportation  facilities  at  the 
mines  for  kinds,  qualities  and  sizes  of 
coal  produced  within  the  District,  and 
classification  of  coal  and  price  variations 
as  to  mines  and  consuming  market 
areas,  and  values  as  to  uses. 

That  the  District  Board  for  District 
6,  as  directed  in  Order  247  of  the  Com¬ 
mission,  submitted  to  the  Commission  a 
schedule  of  proposed  minimum  prices, 
together  with  the  data  upon  which  same 
were  computed,  including  but  without 
limitation,  the  factors  considered  in  de¬ 
termining  the  price  relationships. 

That  the  minimum  prices  as  proposed 
by  the  District  Board  for  District  6,  and 
as  herein  modified,  reflect  as  nearly  as 
possible,  the  relative  market  value  of  the 
various  kinds,  qualities  and  sizes  of  coal 
produced  within  the  district;  are  just 
and  equitable  as  between  producers 
within  the  District;  have  due  regard  to 
the  interests  of  the  consuming  public, 
and  do  not  permit  dumping. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  6,  for  any 
kind,  quality,  or  size  of  coal  for  ship¬ 
ment  into  any  consuming  market  area, 
as  herein  modified,  are  just  and  equita¬ 
ble  between  producers  within  the  district. 

That  the  minimum  prices  proposed  by 
the  District  Board  for  District  6,  as 
herein  modified,  yield  a  return  per  net 
ton  for  the  District,  equal  as  nearly  as 
may  be  to  the  weighted  average  of  the 
total  costs  per  net  ton  of  the  tonnage  of 
Minimum  Price  Area  1,  the  price  area  in 
which  District  6  is  placed  under  the  Act. 

That  the  schedule  of  proposed  mini¬ 
mum  prices,  as  amended,  and  submitted 
to  the  Commission  by  the  District  Board 
for  District  6,  as  amended,  corrected, 
modified  and  revised  as  hereinbefore  set 
forth  conforms  to  Order  247  of  the  Com¬ 
mission  and  to  the  requirements  of  Sec¬ 
tion  4,  n  (a)  of  the  Act,  and  as  so 
amended,  corrected,  modified  and  re¬ 
vised,  said  schedule  be  and  the  same  is 
hereby  approved  by  the  Commission  to 
serve  as  a  basis  for  the  coordination 


provided  in  Section  4  n  (b)  of  the  Act. 
A  copy  of  said  schedule,  as  amended, 
corrected,  revised  and  modified  appears 
in  the  Appendix  for  District  6. 


Appendix  for  District  No.  6 

SCHEDULE  OF  MINIMUM  PRICES  AS  MODIFIED 
AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR 
COORDINATION 

Note. — The  prices  in  this  schedule  are  not 
the  final  prices  that  will  be  established  on 
coal  for  shipment  by  Code  Members  within 
this  district  into  consuming  markets  of  this 
district.  In  the  ultimate  establishment  of 
the  effective  minimum  prices,  pursuant  to 
subsection  (b)  of  Part  n.  Section  4  of  the 
Act,  the  minimum  prices  in  this  schedule  are 
subject  to  such  increase  or  decrease  respec¬ 
tively,  as  may  be  necessary  to  carry  out  the 
provisions  of  subsections  (a)  and  (b)  of  Part 
II,  Section  4  of  the  Act. 

P.  W.  McCullough, 
Secretary. 

Issued  January  4,  1939. 

Price  Instruction  and  Exceptions 

1.  The  schedule  of  prices  shown  herein 
applies  f.  o.  b.  transportation  facilities  at 
mines  on  all  coal  produced  by  Code  mem¬ 
bers  in  District  No.  6. 

2.  All  prices  are  subject  to  the  mar¬ 
keting  rules  and  regulations  issued  by  the 
National  Bituminous  Coal  Commission. 

3.  All  size  designations  herein  are  for 
round-hole  screens  or  their  equivalents 
except  when  otherwise  designated. 
When  other  types  of  screens  are  used, 
the  District  Board,  subject  to  the  ap¬ 
proval  of  the  Commission,  shall  deter¬ 
mine  the  actual  size  designation  of  coal 
so  prepared. 

4.  In  the  sale  of  coal  to  destined  points 
outside  the  boundary  of  the  United 
States,  prices  stipulated  herein  are  for 
payment  in  U.  S.  funds. 

5.  All  prices  herein  are  per  net  ton  of 
2,000  pounds,  f.  o.  b.  transportation  fa¬ 
cilities  at  the  mines. 

6.  Any  mine  of  a  Code  member  whose 
mine  classification  is  not  shown  herein 
shall  take  the  same  classification  as  ad¬ 
jacent  mines. 

7.  All  grades  of  coal  washed  shall  be 
classified  in  the  same  manner  as  in  the 
case  of  raw  coal;  namely,  on  the  basis 
of  the  kind,  quality  and  size  of  the  coal 
as  loaded  into  transportation  facilities. 

8.  When  coal  is  subjected  to  any  chem¬ 
ical,  oil  or  waxing  process,  an  additional 
charge  of  not  less  than  10  cents  per  net 
ton  shall  be  made. 

Base  Size  Groupings 

Size  1. — All  lump  over  4",  5  x  8,  4  x  8. 
Size  2. — 2V2"  to  4”  lump  inclusive,  4  x 
6,  4  x  5. 

Size  3. — iy2"  to  2"  lump  inclusive,  3  x 
6,  2  x  6,  iy4  x  6. 

Size  4. — 7/8"  to  iy4"  lump  inclusive, 
3  x  5,  3  x  4,  2  x  5,  iy4  x  5. 
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Prices  in  Cents  per  Ton  of  2,000  Pounds 
for  Shipment  Into  All  Consuming  Mar¬ 
kets,  for  Bunker  Fuel 


Geographical  Description  of  Consuming 
Market  Areas  to  Which  Prices  Apply 

The  Market  Areas  to  which  coal  pro¬ 
duced  in  District  No.  6  ordinarily  moves 
includes  destinations  in  the  States  of: 
Connecticut,  Delaware,  Indiana,  Illinois, 
Iowa,  Kansas,  Kentucky,  Maine,  Mary¬ 
land,  Massachusetts,  Michigan,  Minne¬ 
sota,  Missouri,  Nebraska,  New  Hamp¬ 
shire,  New  Jersey,  New  York,  North 
Dakota,  Ohio,  Pennsylvania,  Rhode 
Island,  South  Dakota,  Virginia,  Vermont, 
West  Virginia,  and  Wisconsin;  also  Dis¬ 
trict  of  Columbia  and  Dominion  of 
Canada. 

Minimum  Price  Area  No.  1 — District  No. 

13  Within  the  Area  Defined  as  Mini¬ 
mum  Price  Area  No.  1,  Comprising  Van 
Buren,  Warren  and  McMinn  Counties, 
Tennessee 

PROFOSED  MINIMUM  PRICES 

Pursuant  to  Order  No.  251  of  the  Com¬ 
mission,  the  District  Board  for  District 
No.  13  prepared  a  schedule  of  proposed 
minimum  prices  f.  o.  b.  transportation 
facilities  at  the  mine  for  kinds,  qualities 
and  sizes  of  coal  produced  by  the  one 
code  member  within  that  part  of  the  Dis¬ 
trict  which  lies  within  Minimum  Price 
Area  No.  1,  comprising  Van  Buren,  War¬ 
ren  and  McMinn  Counties,  Tennessee, 
and  such  classification  of  coal  and  price 
variations  as  to  mines  and  consuming 
market  areas,  and  also  such  values  as  to 
uses  and  seasonal  demands  as  it  deemed 
proper  and  within  the  authority  con¬ 
ferred  by  the  Act. 

There  is  only  one  code  member  within 
said  part  of  District  No.  13,  and  he  oper¬ 
ates  only  one  mine.  The  District  Board 
served  a  copy  of  its  proposed  schedule  of 
minimum  prices  upon  this  code  member, 
and  also  submitted  a  copy  thereof,  to¬ 
gether  with  the  data  upon  which  the 
proposed  minimum  prices  were  computed 
and  the  factors  that  were  considered  in 
determining  the  price  relationships,  to 
the  Commission.  Said  proposed  schedule 
was  introduced  in  evidence  herein  as  Ex¬ 
hibit  No.  495-A. 

Said  code  member  protested  that  the 
level  of  prices  proposed  by  the  District 
Board  for  his  coal  was  too  high  and  that 
the  maximum  price  therefor  should  not 
exceed  $1.50  per  net  ton.  The  level  of 
the  prices  proposed  by  the  District  Board 
for  his  coal  was  designed  to  yield  a  return 
as  nearly  as  may  be  to  the  weighted 
average  cost  of  $2,157  per  net  ton  which 
the  Commission  determined  for  Mini- 

No.  6 - 6 


mum  Price  Area  No.  1  in  which  said  part 
of  District  No.  13  is  located.  Obviously, 
therefore,  a  maximum  price  of  $1.50  per 
net  ton,  as  contended  for  by  the  protest- 
ant,  would  not  return  a  realization  equal 
as  nearly  as  may  be  to  such  weighted 
average  cost. 

The  District  Board  explained  to  the 
Protestant  by  letter  that  its  proposed 
schedule  was  one  of  relationships  of  the 
kinds,  qualities  and  sizes  of  coal,  and  not 
one  of  the  level  of  prices,  and  nothing 
further  was  heard  from  him.  Neither 
did  said  protestant  file  a  protest  with 
the  Commission.  No  changes  were  ne¬ 
cessitated  by  said  protest  and  none  were 
made  by  the  District  Board  as  a  result 
thereof  in  its  proposed  schedule,  Exhibit 
No.  495-A. 

The  schedule  of  minimum  prices  pro¬ 
posed  by  District  Board  No.  13  for  said 
part  of  the  District  was  prepared,  con¬ 
sidered  and  adopted  at  a  meeting  of  the 
District  Board,  and  the  Chairman  of  the 
Board,  who  is  thoroughly  familiar  with 
the  marketing  and  distribution  of  coals 
produced  in  District  No.  13,  testified  in 
support  thereof.  His  knowledge  of  the 
coals  of  District  No.  13  is  based  upon 
many  years  of  experience  in  the  District. 

District  Board  No.  13  consists  of  fifteen 
members,  all  of  whom  have  been  con¬ 
nected  with  the  coal  industry  for  a  good 
many  years  and  practically  all  of  whom 
have  had  long  experience  in  the  mining 
and  marketing  of  coal.  The  members  of 
this  Board  represent  production  from 
practically  the  entire  District,  and  they 
have  an  intimate  knowledge  of  the  rela¬ 
tive  values  of  the  coals  produced  in  the 
entire  District.  By  reason  of  this  knowl¬ 
edge  they  are  fully  capable  of  judging 
the  price  differentials  and  relationships 
between  the  kinds,  qualities  and  sizes  of 
coal  produced  within  the  District,  includ¬ 
ing  that  part  thereof  which  lies  within 
Minimum  Price  Area  No.  1. 

The  schedule  of  minimum  prices  pro¬ 
posed  by  the  District  Board  includes  all 
of  said  part  of  District  No.  13  in  one 
production  field.  The  mining  of  coal  in 
the  three  counties  comprising  said  field 
is  confined,  in  so  far  as  the  District 
Board  has  knowledge,  to  the  mine  op¬ 
erated  by  the  one  code  member.  This 
is  a  truck  mine  with  no  rail  connections 
and  deliveries  therefrom  are  made  only 
by  truck.  The  mine  is  located  on  the 
northern  edge  of  the  Sewanee  seam  of 
coal  and  all  coal  produced  therein  is 
mined  from  said  seam.  The  Sewanee 
seam  is  mineable  in  that  part  of  District 
No.  13  that  carries  the  carboniferous 
measures  in  Tennessee,  and  it  extends 
for  a  short  distance  into  the  State  of 
Alabama. 

The  District  Board  designated  the 
State  of  Tennessee  as  the  only  consum¬ 
ing  market  area  into  which  said  code 
member  ships  his  coal,  and  the  minimum 
prices  proposed  by  the  District  Board 
are  the  same  for  this  entire  consuming 
market  area. 


The  schedule  of  minimum  prices  pro¬ 
posed  by  the  District  Board  contains 
six  size  groups  numbered  from  one  to 
six  and  one  price  classification  desig¬ 
nated  “A”.  The  code  member  within 
said  part  of  District  No.  13  submitted 
distribution  data  showing  by  tons  the 
various  sizes  of  coal  that  he  produced 
during  the  period  August  1937  to  July 
1938,  inclusive,  and  analyses  of  his  coal 
to  the  District  Board.  The  District 
Board  had  these  data  and  also  analyses 
submitted  by  other  code  members  op¬ 
erating  on  the  Sewanee  seam  before  it 
at  the  time  it  prepared  its  proposed 
schedule  of  minimum  prices,  and  it  re¬ 
lated  the  coals  of  said  code  member  ac¬ 
cording  to  their  value,  based  on  analyses, 
physical  characteristics  and  market 
history. 

The  size  groups  and  the  price  classifi¬ 
cation  which  the  District  Board  pro¬ 
posed  for  the  coals  of  said  code  member 
are  set  forth  on  page  4,  of  Exhibit  No. 
495-A.  The  size  groups  are  numbered 
in  descending  order  as  to  size. 

Size  Group  No.  1  was  used  to  designate 
screened  coal-bottom  size  larger  than 
2";  Size  Group  No.  2  to  designate  double 
screened  coal-maximum  top  size  5", 
maximum  bottom  size  2";  Size  Group 
No.  3  to  designate  double  screened  coal- 
maximum  top  size  2",  maximum  bottom 
size  1";  Size  Group  No.  4  to  designate 
straight  mine-run;  Size  Group  No.  5  to 
designate  Resultant  2x0";  and  Size 
Group  No.  6  to  designate  Resultant  1x0". 
Only  one  price  classification  was  pro¬ 
posed  for  each  size  group  and  this  classi¬ 
fication  was  designated  by  the  letter 
“A”. 

The  distribution  data  submitted  by  the 
code  member,  which  represent  2,544  net 
tons  produced  within  said  part  of  Dis¬ 
trict  No.  13  during  the  period  August 
1937  to  July  1938,  inclusive,  together 
with  the  analyses  submitted  by  him  were 
introduced  in  evidence  as  Exhibit  No. 
495-B.  The  size  groups  and  the  price 
classification  proposed  by  the  District 
Board  appear  to  be  reasonable  and  nec¬ 
essary,  and  they  are  hereby  approved. 

The  District  Board  proposed  eight 
price  instructions,  all  of  which  are  set 
forth  on  page  three  of  the  proposed 
schedule,  Exhibit  No.  495-A.  Item  No.  1 
thereof  provides  that: 

“The  schedule  of  prices  shown  herein 
applies  f.  o.  b.  trucks  or  wagons  at  mines, 
on  all  coal  produced  by  code  members  in 
the  District  shown  on  the  title  page 
hereof.” 

It  appears,  however,  that  the  following 
language  would  more  nearly  conform  to 
the  provisions  of  Section  4,  Part  II  (a)  of 
the  Act,  which  provides  that  all  coal  shall 
be  priced  f.  o.  b.  “Transportation  Facili¬ 
ties”,  and  it  will  be  inserted  in  lieu  of 
the  language  of  Item  No.  1  as  said  lan¬ 
guage  now  appears  on  page  3  of  the  pro¬ 
posed  schedule,  Exhibit  No.  495-A: 

“The  schedule  of  prices  shown  herein 
applies  f.  o.  b.  transportation  facilities  at 
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mines,  on  all  coal  produced  by  code  code  member  within  said  part  of  Dis-  the  Commission,  submitted  to  the  Corn- 

members  in  the  District  shown  on  the  trict  No.  13  during  the  period  August  mission  a  schedule  of  such  proposed  min- 

title  page  hereof.”  1937  to  July  1938,  inclusive;  the  net  real-  imum  prices,  together  with  the  data 

isj  o  o  f  r.mrwAQPH  izari°n  per  net  ton  for  each  size  group  upon  which  same  were  computed,  in- 

ltem  o.  s,p&gK  ,  P  pose  allowance  for  seasonal  discounts;  eluding,  but  without  limitation,  the  fac- 

scheduie  provides  at.  and  the  proportion  of  return  in  cents  tors  considered  in  determining  the  price 

“If  any  size  is  made  for  which  a  price  per  net  ton  that  each  size  group  would  relationships, 
is  not  designated  herein,  such  size  shall  give  in  relation  to  the  total  return  per  That  the  minimum  prices  proposed  by 

be  sold  at  the  price  applicable  to  the  net  ton  at  the  prices  proposed  by  the  the  District  Board  for  said  part  of  Dis- 

next  larger  size.”  District  Board  and  submitted  to  the  trict  No.  13,  as  herein  modified,  reflect, 

The  evidence  indicates  that  the  follow-  Commission  in  Exhibit  No.  495-A.  as  nearly  as  possible,  the  relative  market 

ing  language  would  more  nearly  express  The  average  realization  to  be  ex-  value  of  the  various  kinds,  qualities  and 
the  intentions  of  the  District  Board,  and  Pected  from  the  minimum  prices  pro-  sizes  of  coal  produced  within  said  part 
it  will  be  inserted  in  lieu  of  the  language  posed  by  the  District  Board  for  the  coals  of  District  No.  13;  are  just  and  equi- 
of  Item  No.  3  as  said  language  now  ap-  Produced  by  said  code  member  in  said  table  as  to  the  code  member  within  said 
pears  on  page  3  of  the  proposed  schedule,  PO>rt  of  District  No.  13  has  been  com-  area,  have  due  regard  to  the  interests  of 
Exhibit  No  495-A:  puted  by  the  District  Board  at  $2,167  per  the  consuming  public,  and  do  not  permit 

net  ton  as  shown  on  Exhibit  No.  495-A.  dumping. 

“If  any  size  is  made  for  which  a  price  ^he  weighted  average  cost  for  Minimum  That  the  minimum  prices  proposed  by 
is  not  designated  herein,  such  size  shall  prjCe  Area  No.  1  in  which  said  part  of  the  District  Board  for  said  part  of  Dis- 
be  sold  at  the  price  applicable  to  the  District  No.  13  is  located,  as  determined  trict  No.  13  for  any  kind,  quality  or  size 
next  higher  priced  size  group,  and  priced  foy  the  Commission  is  $2,157  per  ton.  of  coal  for  shipment  into  any  consuming 
accordingly.”  There  is,  therefore,  a  difference  of  only  market  area,  as  herein  modified,  are  just 


Item  No.  4.  page  3,  of  the  proposed  1  cent  per  net  ton  between  the  average  and  equitable  to  the  code  member  within 


schedule  provides  that: 


yield  upon  the  tonnage  under  the  prices  said  area. 


as  proposed  by  the  District  Board  for  That  the  minimum  prices  proposed  by 
“All  size  designations  herein  are  for  said  part  0f  District  No.  13  and  the  the  District  Board  for  said  part  of  Dis- 
round  hole  screens.  When  other  types  weighted  average  cost  of  production  for  trict  No.  13,  as  herein  modified  vield  a 
of  screens  are  used  the  round  hole  equiv-  Minimum  Price  Area  No.  1,  as  deter-  return  per  net  ton  for  said  area  equal  as 
alent  shall  control  the  size.  mined  by  the  Commission.  nearly  as  may  be  to  the  weighted  aver- 

The  evidence  also  indicates  that  the  fol-  District  Board  No.  13  approved  the  age  of  the  total  costs  per  net  ton  of  the 
lowing  language  would  more  nearly  ex-  schedule  of  proposed  minimum  prices  tonnage  of  Minimum  Price  Area  1,  the 
press  the  intentions  of  the  District  Board  which  it  submitted  to  the  Commission  price  area  in  which  said  part  of  District 
with  respect  thereto  and  the  Commis-  and,  in  the  judgment  of  said  Board,  the  No.  13  is  placed  under  the  Act. 
sion  finds  that  the  above  language  of  prices  which  it  proposed  to  the  Commis-  That  the  schedule  of  proposed  mini- 
item  No.  4  as  it  now  appears  on  page  3  sion  in  said  schedule.  Exhibit  No.  495-A,  mum  priceSi  ^  submitted  to  the  Commis- 
of  the  proposed  schedule  should  be  de-  under  the  Commission’s  Order  No.  251,  sion  by  the  District  Board  for  said  part 
leted  and  the  following  language  inserted  are  just  and  equitable  for  the  code  mem-  of  District  No  13  as  amended  corrected 
in  lieu  thereof:  ber  within  said  part  of  District  No.  13,  modified  and  revised,  as  hereinabove  set 

“All  size  designations  herein  are  for  have  due  regaJd  to  the  interests  of  the  forth  conforms  to  Order  No.  251  of  the 
round  hole  screens,  or  their  equivalent,  P^C’  do  *ot  add  ™P  Commission  and  to  the  requirements  of 

except  when  otherwise  designated.  When  Sf  Section  4-11  (a)  of  the  Act*  and  “  so 

other  types  of  screens  are  used  the  Dis-  Judgm®pt  of  the  District  Board,  that  the  amended,  corrected,  modified  and  re- 
pes  oi  screens  a  e  ,  prices  it  so  proposed  to  the  Commission  vispd  ~airi  epherinlp  shrmlri  hp  nnH  thp 

trict  Board,  subject  to  the  approval  of  .  p  ,  nnssible  the  relative  vised’  said  scneduie  sn°dld  ?e-  and  the 

the  Commission  shall  determine  actual  en  35  nearly  as  possible,  the  relative  same  ls  hereby,  approved  by  the  Commis- 

sS  designation  of  the  coal  so  pre-  to  serve  as  a  basis  for  the  coordina- 

. ..  itics  and  sizes  of  coal  produced  in  said  firm  nmviHpH  for  in  Qoofion  i  tt  of 


oared  ”  .  itiGS  and  SiZ6S  °f  COal  produced  in  said  tion  provided  for  in  Section  4-II  (b)  of 

^  part  of  District  No.  13,  and  that  said  the  Act  A  copy  of  ^  schedule  as 

Items  Nos.  6.  7  and  8,  page  3,  of  the  schedule  of  proposed  minimum  prices  amended,  corrected  revised  and  modified 
proposed  schedule,  provide,  respectively,  also  reflects  price  variations  as  to  values,  appears  in  the  Appendix  for  said  part  of 
as  follows:  price  variations  as  to  consuming  market  District  No  13 

(6)  When  coal  Is  subjected  to  any  areas  of  the  various  kinds,  sizes  and  '  __ 

chemical,  oil  or  waxing  process,  an  ad-  qua  ltlf  "f.  coal  Produced  within  said 

ditional  charge  of  not  less  than  10  cents  Part  of  Dlstrlct  No-  13’ and  conform  to  Appendix  fob  Distbict  No.  13-Van  Bu- 
per  net  ton  shall  be  made”  ^e  re(iuirements  of  said  Order  No.  251  ren,  Warren  and  McMinn  Counties 

(7)  “Seasonal  discounts  as  follows  may  of  the  Commission.  (Tennessee)  in  Minimum  Price  Area 

be  allowed  on  domestic  coal:  And  now,  upon  the  record  herein,  and  No.  1 

.  .  n.  upon  the  evidence  submitted,  both  oral  SCHedule  of  minimum  prices  as  modified 

Size <  groups  1,  2  and  3. -May  50,  and  documentary,  and  upon  the  fore-  and  approved  to  serve  as  a  basis  for 

June,  40;  July,  30,  Aug.,  20,  Sept.,  10.  going  facts  found  to  exist,  the  Commis-  coordination 

(8)  All  prices  herein  are  for  un-  Note. — The  prices  in  this  schedule  are  not 

washed  coal;  washed  coal  shall  be  ten  That  the  District  Board  for  District  the  final  prices  that  will  be  established  on 
cents  per  net  ton  higher  than  unwashed  No.  13,  as  directed  in  Order  No.  251  of  coal  for  shipment  by  Code  Members  within 

coal.”  the  Commission,  proposed  minimum  di+striTct  consuming  markets  of  this 

,  *  district.  In  the  ultimate  establishment  of 

These  price  instructions  appear  to  be  Prlces  free  °n  board  transportation  fa-  the  effective  minimum  prices,  pursuant  to 

rouennahip  anH  npppwjirv  and  thpv  arp  cilities  at  the  mines  for  kinds,  qualities  subsection  (b)  of  Part  n,  Section  4  of  the 

Whv  DDDroved  and  Sizes  Of  coal  produced  within  said  Act.  the  minimum  prices  in  this  schedule 

hereby  approved.  .  ,  -  are  subject  to  such  increase  or  decrease  re- 

No  protests  to  the  proposed  schedule  part  01  JJlsirict  wo-  Ciassmcation  01  spectively,  as  may  be  necessary,  to  carry  out 
submitted  by  the  District  Board,  Ex-  coal  and  price  variations  as  to  mines  the  provteions  of  subsections  (a)  and  (b)  of 
hibit  No.  495-A  were  filed  with  the  Com-  and  consuming  market  areas,  and  values  Part  11  ■  section  4  oi  tne  Act. 
mission.  as  to  seasonal  demand.  F.  W.  McCullough, 

Exhibit  No.  495-B  shows  the  percent-  That  the  District  Board  for  District  Secretary. 

age  of  each  size  group  produced  by  the  No.  13,  as  directed  in  Order  No.  251  of  Issued  January  4,  1939. 


ren,  Warren  and  McMinn  Counties 
(Tennessee)  in  Minimum  Price  Area 
No.  1 


LU  uuvuuicuuwy,  ttiiu  u tiun  iuic-  AND  APPROVED  TO  SERVE  AS  A  BASIS  FOR 

ing  facts  found  to  exist,  the  Commis-  coordination 
>n  finds: 

Note. — The  prices  in  this  schedule  are  not 
That  the  District  Board  for  District  the  final  prices  that  will  be  established  on 


mission. 

Exhibit  No.  495-B  shows  the  percent- 


F.  W.  McCullough, 

Secretary. 
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Price  Instructions 

1.  The  schedule  of  prices  shown  herein 
applies  f.  o.  b.  transportation  facilities 
at  mines,  on  all  coal  produced  by  Code 
Members  in  the  District  shown  on  the 
title  page  hereof. 

2.  All  prices  are  subject  to  the  Market¬ 
ing  Rules  and  Regulations  issued  by  the 
National  Bituminous  Coal  Commission. 

3.  If  any  size  is  made  for  which  a  price 
is  not  designated  herein,  such  size  shall  I 
be  sold  at  the  price  applicable  to  the  next 
higher  priced  size  group,  and  priced  ac¬ 
cordingly. 

4.  All  size  designations  herein  are  for 
round  hole  screens,  or  their  equivalent, 
except  when  otherwise  designated. 
When  other  types  of  screens  are  used, 
the  District  Board,  subject  to  the  ap¬ 
proval  of  the  Commission,  shall  deter¬ 
mine  actual  size  designation  of  the  coal 
so  prepared. 

5.  All  prices  herein  are  per  net  ton  of 
2,000  pounds,  f.  o.  b.  transportation  fa¬ 
cilities  at  the  mines,  unless  otherwise 
designated. 

6.  When  coal  is  subjected  to  any  chem¬ 
ical,  oil  or  waxing  process,  an  additional 
charge  of  not  less  than  10  cents  per  net 
ton  shall  be  made. 

7.  Seasonal  discounts  as  follows  may 
be  allowed  on  domestic  coal: 

Size  groups  1,  2  and  3. — May,  50;  June, 
40;  July,  30;  Aug.,  20;  Sept.,  10. 

8.  All  prices  herein  are  for  unwashed 
coal;  washed  coal  shall  be  ten  cents  per 
net  ton  higher  than  unwashed  coal. 

Size  Groups 
Description 

Size  Group  No.  1. — Screened  coal — 
bottom  size  larger  than  2" 

Size  Group  No.  2. — Double  screened 
coal — maximum  top  size  2",  maximum 
bottom  size  2" 

Size  Group  No.  3. — Double  screened 
coal — maximum  top  size  2”,  maximum 
bottom  size  1" 

Size  Group  No.  4. — Straight  Mine  Run 
Size  Group  No.  5. — Resultant  2x0” 
Size  Group  No.  6. — Resultant  1  x  0” 

Alphabetical  List  of  Code  Members 
Showing  Price  Classification  by  Sizes 
for  All  Uses  Except  as  Separately 
Shown 


Code  member 

Mine 

Sub- 

Seam 

Size  groups 

diet. 

1 

2 

3 

4! 

5 

6 

C.W.Hart... 

Hart. 

Sewanee.- 

A 

A 

A 

A 

A 

A 

Prices  for  Shipment  Into  Market  Area 
Nos. 


Price  classifi¬ 
cation 

Prices  in  cents  per  net  ton  of  2.000 
pounds  and  size  group  numbers 

1 

2 

3 

4 

5 

6 

A.  . 

245 

230 

220 

215 

200 

180 

Geographical  Description  of  Consuming 
Market  Area  to  Which  Prices  Apply 

Tennessee. 


Minimum  Price  Area  No.  1 — District 
Board  No.  2 

PROPOSED  MARKETING  RULES  AND  REGU¬ 
LATIONS 

A  witness  for  District  Board  No.  2, 
properly  qualified  as  an  expert  in  the 
marketing  of  coal  in  that  District,  intro¬ 
duced  into  evidence  as  Exhibit  No.  595  the 
j  rules  and  regulations  proposed  by  Dis¬ 
trict  Board  No.  2  in  compliance  with 
Commission  Order  No.  248.  The  witness 
testified  that  these  rules  and  regulations 
were  submitted  to  Code  Members  within 
District  No.  2  and  that  two  (2)  protests 
were  filed  with  the  District  Board.  These 
protests  related  to  the  amounts  of  dis¬ 
counts  allowable  to  distributors  on  cer¬ 
tain  classes  of  business.  A  hearing  was 
granted  to  these  protestants  and  since  the 
amounts  of  discounts  allowable  to  dis¬ 
tributors  had  previously  been  proposed 
to  the  Commission  by  the  District  Board 
ill  Docket  No.  12,  the  District  Board  was 
of  the  opinion  that  this  schedule  of  dis¬ 
counts  should  be  eliminated  from  the  pro¬ 
posed  rules  and  regulations.  A  new 
schedule  of  marketing  rules  and  regula¬ 
tions  was  drawn  up  by  the  District  Board 
on  September  16,  1938,  and  any  reference 
to  amounts  of  discounts  was  omitted 
therefrom.  This  new  schedule  of  rules 
and  regulations  was  filed  with  the  Com¬ 
mission  pursuant  to  Order  No.  248. 

The  witness  for  District  No.  2  testified 
that  this  Board  did  not  intend,  by  the 
definition  of  “sales  agent”  as  contained 
in  paragraph  2  of  Section  I,  and  by  rule  3 
of  Section  II,  that  a  Code  Member  should 
evidence  in  writing  the  appointment  of 
an  ordinary  salesman  who  is  regularly  I 
and  continuously  employed  at  a  stated 
salary  per  week  and  that  such  writing 
should  be  filed  with  the  Statistical  Bu¬ 
reau.  Therefore,  we  are  of  the  opinion 
that  definition  2  of  Section  I  should  be 
modified  to  read  as  follows: 

A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided,  that  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “salesman”)  reg¬ 
ularly  and  continuously  employed  by  a 
code  member,  whose  sole  compensation 
is  a  stated  salary  per  week,  per  month, 
or  per  year,  and  who  regularly  devotes 
the  major  portion  of  his  time  to  the 
solicitation  of  purchases  of  coal  produced 
by  his  code  member  employer. 

For  the  purpose  of  clarification,  we 
modify  definition  3  of  Section  I  to  read 
as  follows: 

A  “commission”  is  the  total  of  all  com¬ 
pensations  and  allowances  received  by  a 
sales  agent  from  a  code  member  for  serv¬ 
ices  rendered  in  the  sale  of  coal. 


The  Chairman  stated  at  the  opening 
of  the  hearing  that  rules  relating  to 
registration  of  distributors,  including 
farmers’  cooperatives  who  may  be  en¬ 
titled  to  register  as  such,  should  not  be 
submitted  at  this  hearing  but  should 
properly  be  submitted  under  Docket  No. 

12.  In  light  of  this  statement,  the  wit¬ 
ness  for  District  No.  2  recommended  the 
deletion  from  the  District  Board’s  pro¬ 
posals  of  any  rules  relating  to  registra¬ 
tion  of  wholesalers  and  farmers’  cooper¬ 
atives.  Since  the  definitions  of  “Whole¬ 
saler'’  and  “Farmers’  Cooperative  Organ¬ 
ization”  proposed  by  the  District  Board 
in  Section  I,  paragraphs  4  and  5,  are 
determinative  of  the  persons  entitled  to 
register  as  distributors  and  farmers’  co¬ 
operative  organizations  we  delete  these 
definitions  from  the  rules  at  this  time 
and  we  substitute  therefor  the  following 
definition  of  a  “registered  distributor”: 

A  “registered  distributor”  is  a  person 
who  has  been  duly  registered  by  the  Coal 
Commission  pursuant  to  the  rules  and 
regulations  prescribed  by  the  Commis¬ 
sion  for  the  administration  of  Section  4 
II  (h)  of  the  Act. 

We  are  of  the  opinion  that  the  defini¬ 
tion  of  a  “wholesaler’s  discount”,  pro¬ 
posed  in  Section  I  of  paragraph  6,  is 
not  a  proper  subject  for  consideration  at 
this  hearing  but  should  be  determined 
in  a  hearing  held  pursuant  to  Section 
4  II  (h)  of  the  Act. 

The  term  “retailing”  appears  only  in 
a  rule  which  provides  that  “no  discount 
from  minimum  or  other  prices  shall  be 
paid  or  allowed  on  coal  sold  to  any  per¬ 
son  for  retailing  by  him”.  This  rule  ap¬ 
pears  in  rule  4  of  Section  V.  The  term 
is  defined  as  the  selling  of  coal  in  lots 
or  upon  conditions  other  than  wholesale. 
It  is  apparent  that  the  District  Board 
intended  to  prohibit  the  payment  of  all 
discounts  except  as  authorized  by  Sec¬ 
tion  4  n  (h)  of  the  Act.  Such  a  rule  is, 
in  fact,  determinative  of  those  persons 
who  may  receive  discounts  under  Section 
4  II  (h)  of  the  Act.  Also,  as  stated  be¬ 
fore,  all  rules  pertaining  to  the  regula¬ 
tion  of  distributors  and  discounts  re¬ 
ceived  by  them  have  been  deleted  with 
the  exception  of  a  rule  hereinafter  dis¬ 
cussed  requiring  a  person  to  be  registered 
as  authorized  to  receive  a  discount  before 
a  Code  Member  may  allow  him  any.  Ac¬ 
cordingly,  the  definition  of  “retailing” 
contained  in  paragraph  7  of  Section  I 
should  be  deleted. 

For  the  purpose  of  clarification,  we 
modify  the  definition  of  “commitment” 
contained  in  paragraph  10  of  Section  I 
to  read  as  follows: 

A  “commitment”  is  the  status  of  a  con¬ 
tract  between  the  time  a  quotation  is 
accepted  or  an  option  is  exercised  and 
the  time  the  contract  is  formally  reduced 
to  writing. 

The  terms  “registration”  and  “regis¬ 
tered”,  as  defined  in  paragraph  19  of 
Section  I,  are  contained  only  in  rules 
relating  to  registration  of  wholesalers 
and  farmers’  cooperative  organizations. 
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As  previously  stated,  all  rules  governing 
registration  of  distributors  have  been  de¬ 
leted  and  the  definition  “registered  dis¬ 
tributor”  has  been  substituted  for  the 
definition  of  “wholesalers”  and  “farmers’ 
cooperative  organizations”.  Accordingly, 
the  definition  of  “registration”  and 
“registered”  should  be  deleted. 

We  are  of  the  opinion  that  definitions 
16  to  25,  contained  in  Section  I  of  the 
composite  findings  hereinafter  given,  are 
reasonable  and  desirable.  The  District 
Board  did  not  define  these  terms  but 
they  are  necessary  for  the  proper  inter¬ 
pretation  of  rules  contained  in  the  at¬ 
tached  composite  findings. 

The  witness  for  District  Board  No.  2 
testified  that  in  his  opinion  it  would  be 
reasonable  and  desirable  to  provide  for 
the  filing  of  agreements  modifying  sales 
agency  contracts.  Accordingly,  we  mod¬ 
ify  rule  3  of  Section  n  of  the  District 
Board’s  proposed  rules  to  provide  for 
such  filing.  In  order  fully  to  effectuate 
the  purpose  of  the  rule,  we  are  of  the 
opinion  that  the  writing  should  set  forth 
all  the  terms  and  conditions  of  the  con¬ 
tract,  including  the  amount  or  basis  of 
the  sales  agent’s  commission.  Such 
modification  is  hereinafter  set  forth  in 
rule  4  of  Section  n  of  the  composite 
findings. 

The  witness  for  District  Board  No.  2 
testified  that  the  sales  representative 
contemplated  by  rule  4  of  Section  n  is 
not  employed  by  the  Code  Member  at  his 
principal  place  of  business  or  at  a  regu¬ 
larly  established  sales  office.  Accord¬ 
ingly,  we  so  modify  rule  4  of  Section  n 
of  the  District  Board’s  proposed  rules. 
It  is  apparent  that  the  District  Board, ' 
by  this  rule,  intended  that  each  Code 
Member  shall  file  monthly  with  the  Sta¬ 
tistical  Bureau  a  statement  showing  the 
tonnage  sold  to  distributors  and  the 
amount  of  discounts  paid  or  allowed  to 
them.  Accordingly,  the  rule  should  be 
further  modified  so  as  clearly  to  require 
such  filing.  These  modifications  are  set 
forth  in  rule  5  of  Section  Et  of  the  at¬ 
tached  composite  findings. 

Rule  5  of  Section  n  of  the  District 
Board’s  proposed  rules  provides  that  a 
list  showing  the  names  and  addresses 
of  sales  agents  and  Code  Members  for 
whom  such  agents  act  shall  be  published 
by  the  Coal  Commission  from  time  to 
time.  In  order  properly  to  effectuate 
this  rule,  the  Code  Member  should  report 
to  the  Statistical  Bureau  the  expira¬ 
tion,  termination  or  rescission  of  all 
sales  agency  contracts.  Likewise,  the 
Code  Member  should  file  with  the  Coal 
Commission  a  list  showing  the  names 
and  addresses  of  his  sales  agents  and 
should  report  any  change  in  such  list. 
These  modifications  are  set  out  in  rules 
4  CC)  and  6  of  the  attached  composite 
findings.  The  witness  testified  that  in 
his  opinion  it  would  be  reasonable  to 
require  a  sales  agent  to  disclose  the 
identity  of  his  Code  Member  principal  so 
as  to  protect  the  consumer  from  any 
possible  fraud  or  subterfuge.  He  further 
stated  that  it  would  be  reasonable  and 


desirable  for  the  sales  agent  to  disclose 
the  fact  of  the  agency  relationship  if 
such  agent’s  name  appears  in  the  trans¬ 
action.  Therefore,  we  are  of  the  opinion 
that  the  following  rule  should  be  added 
to  the  rules  proposed  by  the  District 
Board  in  Section  n  of  Exhibit  No.  595: 

Each  Code  Member  shall  require  all 
his  sales  agents  clearly  to  set  forth  upon 
any  form  of  solicitation,  contract,  spot 
order,  invoice,  and  statement  of  account 
covering  coal  sold  or  to  be  sold,  the  name 
of  such  Code  Member  principal,  and  the 
name  of  the  mine  or  mines  from  which 
shipment  was  made  or  is  to  be  made.  If 
the  name  of  the  sales  agent  also  appears 
in  the  transaction,  then  the  above-men¬ 
tioned  forms  shall  also  disclose  the  fact 
of  agency  relationship  with  the  Code 
Member  principal. 

Rule  6  of  Section  II  of  the  rules  pro¬ 
posed  by  District  No.  2  provides  that  all 
agency  contracts  shall  be  held  by  the 
Coal  Commission  as  the  confidential  rec¬ 
ords  of  said  parties  and  shall  not  be 
made  public  without  the  consent  of  the 
Code  Member  from  whom  the  same  shall 
have  been  obtained.  The  witness  for 
District  No.  2  was  of  the  opinion,  how¬ 
ever,  that  the  Commission  should  have 
authority  to  disclose  such  information  in 
a  proceeding  against  a  Code  Member  by 
way  of  enforcement  of  the  Act.  We  are 
of  the  opinion  that  this  provision  is  a 
reasonable  one  and  that  the  rule  should 
be  so  modified. 

Rule  7  of  Section  II  of  the  rules  pro-  ! 
posed  by  District  Board  No.  2  should  be 
clarified  in  the  manner  set  forth  in  rule 
9  of  Section  n  of  the  attached  composite 
findings. 

We  are  of  the  opinion  that  rule  6  of 
Section  V  of  the  rules  proposed  by  Dis¬ 
trict  No.  2,  in  so  far  as  it  prohibits  the 
granting  of  a  discount  to  a  registered  dis¬ 
tributor  under  the  conditions  enumer¬ 
ated  therein,  cannot  be  properly  enforced 
and  should  be  deleted.  In  a  proceeding 
against  a  Code  Member  for  violation  of 
this  rule,  it  would  be  very  difficult  to 
prove  knowledge  on  the  part  of  the  Code 
Member  as  to  how  the  distributor  in¬ 
tended  to  distribute  the  coal  which  he 
purchased  from  the  Code  Member  or  as 
to  the  relationships  which  may  exist  be¬ 
tween  the  distributor  and  the  consumer 
to  whom  he  sells  the  coal.  From  the 
point  of  view  of  enforcement,  this  rule 
could  be  properly  effectuated  only  by  a 
rule  which  would  prohibit  the  distribu¬ 
tor  from  receiving  a  discount  in  the  in¬ 
stances  enumerated  in  the  rule.  Such  a 
rule  is  properly  the  subject  of  considera¬ 
tion  under  a  hearing  held  pursuant  to 
Section  4,  Part  II  (h)  of  the  Act. 

In  so  far  as  the  above  rule  prohibits 
the  payment  of  a  commission  to  a  sales 
agent  where  the  sales  agent  owns  or 
controls  the  purchaser  to  whom  he  sells 
the  coal,  we  are  of  the  opinion  that  this 
rule  is  a  proper  subject  for  a  hearing 
held  under  Section  4  II  (g)  of  the  Act, 
which  provides  that  prices  may  not  be 
evaded  through  the  use  of  subsidiaries  or 
affiliated  sales.  Accordingly,  we  find  that 


rule  6  of  Section  V  should  be  modified 
in  the  manner  set  forth  in  rule  10  of 
Section  n  of  the  attached  composite 
findings. 

The  witness  for  District  Board  No.  2 
stated  that  in  his  opinion  it  would 
amount  to  a  rebate  if  the  sales  agent’s 
I  compensation  or  commission  were  deter¬ 
mined  on  a  tonnage  basis  and  the  Code 
Member  included  in  the  computation  of 
such  commission  any  part  of  the  tonnage 
of  coal  sold  by  him  to  the  sales  agent. 
The  witness  stated  that  any  rule  pro¬ 
hibiting  the  payment  of  such  a  commis¬ 
sion  would  be  reasonable  and  that  the 
making  of  such  a  contract  would  be  in 
violation  of  the  Act.  Accordingly,  we 
are  of  the  opinion  that  the  following 
rule  is  reasonable  and  should  be  added 
to  Section  II  of  the  rules  proposed  by 
the  District  Board: 

When  any  commissions  are  paid  to  a 
sales  agent  on  a  tonnage  basis,  the  Code 
Member  shall  not  include  in  the  com¬ 
putation  of  such  commissions  any  part 
of  the  tonnage  of  coal  sold  by  him  to  the 
sales  agent,  whether  for  consumption  or 
resale. 

In  light  of  the  statement  by  the  Chair¬ 
man  as  to  the  scope  of  the  hearing,  we 
are  of  the  opinion  that  Sections  HI  and 
IV  of  the  rules  proposed  by  District 
Board  No.  2  should  be  eliminated  and  the 
following  rule  substituted  therefor: 

No  Code  Member  or  sales  agent  of  a 
Code  Member  shall  pay  or  allow  any  dis¬ 
count  from  minimum  prices  to  any  per¬ 
son  unless  such  person  has  been  regis¬ 
tered  by  the  Coal  Commission  as  author¬ 
ized  to  receive  such  discount  at  the  time 
of  the  sale. 

Rule  1  of  Section  V  of  Exhibit  No.  595 
should  be  eliminated  for  the  reason  that 
it  is,  in  substance,  the  same  as  rule  9  of 
Section  II  as  contained  in  the  attached 
composite  findings.  Rules  2  and  3  of 
Section  V  should  be  deleted  for  the  rea¬ 
son  that  they  are,  in  substance,  the  same 
as  the  rule  substituted  in  these  findings 
for  Sections  HI  and  IV. 

Rule  4  of  Section  V  should  be  deleted 
because,  in  light  of  the  previous  reasons, 
the  rule  is  determinative  of  persons  en¬ 
titled  to  a  discount  and  is  not  the  proper 
subject  of  this  hearing. 

Rule  5  of  Section  V  should  be  ampli¬ 
fied  for  the  purpose  of  clarity  to  read  as 
follows: 

Code  Members  or  their  sales  agents 
may  allow  discounts  from  minimum 
prices  on  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed  by 
the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

The  witness  for  District  No.  2  stated 
that  it  was  desirable  that  the  minimum 
prices  in  effect  at  the  time  of  the  making 
of  a  contract  should  govern  while  rule  1 
of  Section  VI  is  in  effect.  We  are  of  the 
opinion  that  the  governing  minimum 
price  under  the  Act  is  the  price  in  effect 
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at  the  time  of  the  making  of  a  contract. 

The  rule  further  provides  that  contracts 
for  periods  not  exceeding  one  (1)  year 
may  be  entered  into  with  governmental 
agencies.  In  order  to  minimize  the  ad¬ 
vantages  a  governmental  agency  would 
obtain  while  rule  1  of  Section  VI  is  in 
effect  by  reason  of  having  the  right  to 
contract  for  a  period  of  a  year,  we  are  of 
the  opinion  that  it  is  reasonable  and  de¬ 
sirable  to  provide  that  the  minimum  price 
in  effect  at  the  time  of  delivery  should 
govern  on  deliveries  after  the  first  thirty 
(30)  days  of  such  contracts.  The  rule  as 
proposed  by  the  District  Board  provides 
that  such  contracts  may  be  made  only 
with  governmental  agencies  as  are  re¬ 
quired  by  law  to  purchase  coal  for  a  pe¬ 
riod  in  excess  of  thirty  (30)  days.  The 
witness  was  of  the  opinion  that  it  would 
be  more  reasonable  simply  to  permit  such 
contracts  with  governmental  agencies 
who  purchase  through  competitive  bid¬ 
ding.  The  witness  was  of  the  opinion 
that  such  an  exception  should  also  be 
granted  to  governmental  agencies  where 
by  virtue  of  any  express  exemption  in  the 
statute  or  ordinance  they  are  authorized 
by  law  to  enter  into  contracts  for  a  pe¬ 
riod  of  one  (1)  year  without  regard  to 
competitive  bidding.  In  order  to  place 
governmental  agencies  and  other  pur 
chasers  on  an  equal  basis  during  the  spot 
order  period,  the  governing  minimum 
price  for  deliveries  during  the  first  thirty 
(30)  days  of  a  contract  with  a  govern¬ 
mental  agency  should  be  the  price  in 
effect  at  the  tijne  of  the  making  of  the 
contract.  Accordingly,  we  find  that  rule 
1  of  Section  VI  should  be  modified  to 
read  as  follows: 

Subject  to  further  order  of  the  Coal 
Commission  no  Code  Member  or  sales 
agent  of  a  Code  Member  shall  enter  into 
any  agreement  or  order  for  the  sale  of 
coal  providing  for  delivery  for  a  period  in 
excess  of  that  authorized  for  spot  order, 
and  no  prices  shall  be  less  than  the  appli¬ 
cable  minimum  prices  in  effect  at  the 
time  of  the  making  of  the  agreement  or 
order:  Provided,  however,  that  contracts 
for  periods  not  exceeding  one  (1)  year 
may  be  made  with  agencies  of  the  Fed 
eral  Government  or  with  agencies  of  State 
or  local  governments,  where  the  contract 
is  entered  into  through  competitive  bid¬ 
ding,  at  the  following  applicable  mini¬ 
mum  prices: 

(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  the  making  of  the 
agreement ; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  delivery  if  such 
price  is  higher  than  the  contract  price. 

Provided,  further,  that  contracts  for  pe 
riods  not  exceeding  one  (1)  year  at  prices 
not  less  than  the  said  applicable  mini 
mum  prices  may  be  made  with  agencies 
of  the  Federal  Government  or  with  such 


agencies  of  the  State  or  local  govern¬ 
ments,  in  the  absence  of  competitive  bid¬ 
ding,  where  by  virtue  of  an  express  ex¬ 
emption  in  the  statute  or  ordinance  such 
agencies  may  enter  into  contracts  for  the 
purchase  of  coal  without  regard  to  com¬ 
petitive  bidding. 

It  was  the  opinion  of  the  witness  for 
District  No.  2  that  quotations  should  be¬ 
come  null  and  void  only  upon  the  estab¬ 
lishment  of  a  revised  minimum  price 
higher  than  the  quoted  price.  District 
Board  No.  2  did  not  propose  any  rule  lim¬ 
iting  the  effective  date  of  quotations 
while  rule  1  of  Section  VI  is  in  effect. 
We  are  of  the  opinion  that  in  order  prop¬ 
erly  to  effectuate  the  rule  limiting  agree¬ 
ments  or  orders  to  a  thirty  (30)  day  de¬ 
livery  period,  quotations  should  be  uni¬ 
formly  limited  to  a  fourteen  (14)  day 
effective  period.  District  Board  No.  2 
likewise  proposed  no  rule  limiting  the 
effective  period  of  quotations  and  options 
when  rule  1  of  Section  VI  is  revoked  by 
the  Commission  and  Code  Members  are 
permitted  to  enter  into  contracts  in  ex¬ 
cess  of  thirty  (30)  day  delivery  periods. 
The  witness  for  District  Board  No.  2, 
however,  agreed  that  when  rule  1  of  Sec 
tion  VI  is  revoked,  Code  Members  should 
be  permitted  to  enter  into  contracts  pro¬ 
viding  for  a  delivery  period  not  in  excess 
of  twelve  (12)  months,  except  by  special 
permission  and  approval  by  the  Coal 
Commission.  In  order  properly  to  ef¬ 
fectuate  the  rule  limiting  contracts  to  a 
twelve  (12)  month  period,  we  are  of  the 
opinion  that  quotations  and  options 
should  be  uniformly  limited  to  a  fourteen 
(14)  day  effective  period  when  rule  1  of 
Section  VI  is  revoked. 

In  light  of  the  testimony,  we  modify 
rule  2  of  Section  VI  to  read  as  follows: 


at  that  time,  the  quotation  thereupon 
shall  become  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall 
require  of  his  offeree  that  the  acceptance 
of  a  quotation  or  the  exercise  of  an 
option  be  in  writing. 

The  witness  for  District  Board  No.  2 
testified  that  it  would  be  more  reason¬ 
able  to  require  spot  orders  to  be  ac¬ 
knowledged  or  accepted  within  five  (5) 
business  days  from  the  date  of  their  re¬ 
ceipt  rather  than  three  (3)  business  days 
as  proposed  by  District  Board  No.  2.  We 
modify  rule  1  of  Section  VI  to  read  as 
follows: 


2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of 
coal.  When  the  above  rule  is  suspended 
or  revoked  by  the  Coal  Commission,  op¬ 
tions  for  the  sale  of  coal  may  be  given 
for  a  period  not  exceeding  fourteen  (14) 
days.  No  options  may  be  given  at  a 
price  less  than  the  applicable  minimum 
price  in  effect  at  the  time  of  the  giving 
of  the  option.  If  the  applicable  mini¬ 
mum  price  is  increased  beyond  the 
quoted  price  within  such  fourteen  (14) 
days  and  the  option  shall  not  have  been 
exercised  at  that  time,  the  option  there¬ 
upon  shall  become  null  and  void.  Pro 
vided,  however,  that  in  connection  with 
offers  to  sell  to  the  United  States  Gov¬ 
ernment,  or  States  or  political  subdivi¬ 
sions  thereof,  options  may  be  given  for 
a  period  not  exceeding  forty-five  (45) 
days  from  the  date  of  the  offer  or  from 
the  final  date  for  the  filing  of  offers. 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
quotation,  shall  not  have  been  accepted 


A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5)  busi¬ 
ness  days  from  the  date  of  the  making 
thereof. 

A  witness  for  District  Board  No.  2  tes¬ 
tified  that  rule  2  (a)  of  Section  VII  pro¬ 
posed  by  District  Board  No.  2  is  neces¬ 
sary  in  order  to  prevent  a  sale  below  the 
minimum  price  by  absorbing  transporta¬ 
tion  charges.  Accordingly,  this  rule 
should  be  deleted  and  considered  sepa¬ 
rately  in  a  hearing  held  pursuant  to 
Section  4  II  (g)  of  the  Act,  which  pro¬ 
hibits  such  absorption. 

In  light  of  the  testimony  of  the  wit¬ 
ness  for  District  Board  No.  2,  we  find 
that  rules  2  (b) ,  (c)  and  (d)  of  Section 
VII  should  be  modified  and  clarified  in 
the  manner  set  forth  in  rules  2  (a),  (b) 
and  (c)  of  Section  V  of  the  composite 
findings  hereinafter  given. 

The  witness  for  District  No.  2  was  of 
the  opinion  that  there  should  be  rules 
and  regulations  governing  contracts 
when  rule  I  of  Section  VI  of  the  Board’s 
proposed  rules  and  regulations  were  re¬ 
voked  by  the  Coal  Commission.  In  view 
of  his  testimony  we  find  that  the  fol¬ 
lowing  rule  is  reasonable  and  necessary: 

Every  contract  shall  be  in  writing  and 
shall  express  the  entire  agreement  be¬ 
tween  the  parties.  The  contract  shall 
clearly  state  the  date  of  execution,  the 
effective  date,  the  expiration  date,  the 
price  agreed  upon,  the  terms  of  payment, 
the  size  and  grade  of  coal,  the  number 
of  cars  or  tonnage  to  be  shipped,  the 
name  of  the  Code  Member  and  the  name 
of  the  originating  mine,  and,  where  the 
coal  is  purchased  for  consumption,  the 
use  to  which  the  coal  is  to  be  applied. 
Contracts  may  also  be  made  either  (a) 
calling  for  a  buyer’s  entire  requirements 
or  a  stated  percentage  of  his  require¬ 
ments,  showing  the  maximum  tonnage  to 
be  shipped  thereunder,  or  (b)  covering  a 
buyer’s  requirements  and  stating  the  es¬ 
timated  tonnage  to  be  shipped  with  an 
allowable  overshipment  of  not  exceeding 
ten  (10)  per  cent  of  such  estimated 
tonnage. 
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The  witness  was  of  the  opinion  that 
the  following  rule  would  be  desirable  and 
necessary  if  the  period  of  contracting 
were  to  be  limited  to  twelve  (12) 
months: 

No  contract  for  the  sale  of  coal  shall 
provide  for  deliveries  to  commence  at  a 
date  later  than  ninety  (90)  days  from 
the  date  upon  which  such  contract  is 
entered  into. 

In  light  of  the  witness’  testimony  we 
find  that  the  following  rules  are  reason¬ 
able  for  District  No.  2: 

No  contract  shall  be  made  at  a  price 
below  the  applicable  minimum  price  as 
established  by  the  Coal  Commission  at 
the  time  of  the  making  of  the  contract 
for  the  coal  to  be  sold  thereunder,  and  no 
coal  may  be  delivered  upon  a  contract 
at  a  price  below  such  applicable  mini¬ 
mum  price. 

No  contract  shall  provide  for  delivery 
over  a  period  in  excess  of  twelve  (12) 
months  except  by  special  permission  and 
approval  of  the  Coal  Commission,  upon 
a  showing  of  the  necessity  of  meeting 
the  long  term  contract  competition  of 
oil,  gas,  dr  other  fuels  or  forms  of  power, 
or  for  such  other  reasons  as  the  Com¬ 
mission  may  deem  appropriate  in  order 
to  further  the  effectual  administration  of 
the  Act. 

Any  change  in  the  terms  of  a  contract, 
not  in  violation  of  these  Rules  and  Reg¬ 
ulations,  shall  be  evidenced  by  a  written 
agreement  and  shall  conform  to  all  the 
requirements  set  forth  in  these  Rules 
and  Regulations. 

A  report  of  every  commitment  shall  be 
filed  by  the  Code  Member  or  his  sales 
agent  with  the  Statistical  Bureau  or  Bu¬ 
reaus,  within  fifteen  (15)  business  days 
from  the  date  of  the  making  of  the 
agreement.  Such  report  shall  set  forth 
all  the  terms  and  conditions  of  the  com¬ 
mitment.  A  true  copy  of  every  contract 
and  of  any  agreement  for  modification 
thereof  shall  be  filed  with  the  Statistical 
Bureau  within  fifteen  (15)  business  days 
from  the  date  of  execution  of  such  con¬ 
tract  or  agreement  for  modification: 
Provided,  however,  that  a  report  of  the 
commitment  need  not  be  filed  if  a  copy 
of  the  contract  is  filed  within  fifteen 
(15)  business  days. 

Each  contract  shall  contain  the  fol¬ 
lowing  provisions,  the  meaning  and 
effect  of  which  shall  not  be  changed  or 
altered  by  any  other  provision  of  the 
contract: 

“(a)  This  contract  and  the  perform¬ 
ance  of  all  provisions  thereof  are  ex¬ 
pressly  subject  to  the  Bituminous  Coal 
Act  of  1937,  and  the  proper  orders  and 
regulations  issued  thereunder  by  the  Na¬ 
tional  Bituminous  Coal  Commission. 

“(b)  No  shipment  consigned  to  any 
destination  point  may  be  reconsigned  or 
diverted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of 
any  reconsignment  or  diversion,  the 
seller  shall  charge  and  the  buyer  shall 
pay  not  less  than  the  applicable  mini¬ 
mum  price  for  such  coal  at  the  time  of 


the  reconsignment  or  diversion  for  de¬ 
livery  to  the  destination  to  which  such 
shipment  is  actually  delivered  and  for 
the  use  to  which  it  is  actually  applied: 
Provided,  however,  that  this  provision 
does  not  apply  to  railroad  locomotive  fuel 
sold  at  prices  f .  o.  b.  mines. 

“(c)  The  coal  shipped  pursuant  to  this 
contract  is  sold  and  purchased  upon  the 
following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  ap¬ 
plicable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  to  which 
it  is  actually  applied.” 

In  any  case  where  a  contract  is  made 
by  a  sales  agent  of  a  Code  Member,  such 
sales  agent  shall  not  exercise  the  rights 
of  the  seller  as  defined  in  item  7  (b)  of 
this  section  without  first  securing  the 
consent  of  the  Code  Member  producing 
such  coal  to  be  confirmed  in  writing. 

The  making  of  a  contract  for  the  sale 
of  coal  at  a  price  below  the  minimum  or 
I  above  the  maximum  therefor  established 
by  the  Commission  at  the  time  of  the 
making  of  the  contract  shall  constitute  a 
violation  of  the  Code  and  such  contract 
shall  be  invalid  and  unenforceable. 

No  contract  shall  be  made  for  the  sale 
of  coal  for  delivery  after  the  expiration 
date  of  the  Act  at  a  price  below  the  mini¬ 
mum  or  above  the  maximum  therefor 
established  by  the  Coal  Commission  and 
in  effect  at  the  time  of  making  the  con¬ 
tract. 

Rule  1  of  Section  IX  of  Exhibit  No. 
595  is  amplified  so  as  to  include  truck 
shipment.  Rule  3  of  the  same  section 
should  be  modified  so  as  to  provide  that 
payment  for  coal  shipped  for  vessel  fuel 
and  delivered  into  vessels  at  ports  of  the 
Great  Lakes  or  tributary  waters  thereof 
shall  be  made  on  or  before  the  twentieth 
(20th)  day  of  the  month  following  such 
delivery.  The  witness  for  District  Board 
No.  2  testified  that  Code  Members  should 
not  be  permitted  to  accept  voluntarily 
as  payment  in  full  any  amount  which  is 
less  than  the  minimum  price  per  net  ton 
at  the  time  of  the  making  of  the  con¬ 
tract,  except  that  Code  Members  may 
be  permitted  to  enter  into  bona  fide 
creditors’  composition  with  other  credi¬ 
tors  of  a  defaulting  purchaser  and  that 
a  copy  of  such  composition  should  be 
filed  with  the  Statistical  Bureau.  We 
are  of  the  opinion  that  the  following 
rule  should  be  approved  for  District  No. 
2  as  being  reasonable  and  in  conformity 
with  the  Act: 

No  Code  Member  shall  accept  as  pay¬ 
ment  in  full  for  any  account  for  the  sale 
of  coal  any  amount  which  is  less  than 
the  applicable  minimum  price  for  the 
quantity  of  coal  involved.  Provided, 
however,  that  a  Code  Member  may  enter 


into  a  bona  fide  general  creditors’  com¬ 
position  with  other  creditors  of  a  de¬ 
faulting  purchaser.  A  copy  of  such 
creditors’  composition  shall  be  filed  with 
the  Statistical  Bureau  within  ten  (10) 
business  days  from  the  date  of  making 
such  composition. 

Rule  7  of  Section  IX  does  not  state 
as  to  what  time  interest  should  be 
charged  or  what  locality  should  govern 
the  interest  charged.  Furthermore,  a 
discrimination  appears  in  that  no  pro¬ 
vision  is  made  for  the  charging  of  in¬ 
terest  where  the  due  date  of  the  account 
is  extended  by  agreement,  express  or  im¬ 
plied,  other  than  by  acceptance  of  notes, 
trade  acceptances  or  other  forms  of  in¬ 
debtedness.  We  find,  therefore,  that  this 
rule  should  be  modified  to  read  as 
follows: 

Where  the  due  date  of  the  account  is 
extended  by  agreement  of  the  parties, 
express  or  implied,  or  where  payment  is 
made  by  note,  trade  acceptance  or  other 
form  of  indebtedness,  the  seller  shall 
charge  and  the  buyer  shall  pay  interest 
from  and  after  the  due  date  of  the  ac¬ 
count  at  the  current  rate  in  the  locality 
to  which  the  coal  is  shipped  to  the 
vendee. 

The  District  Board  provided  in  Sec¬ 
tion  IX  that  the  price  and  fair  trade 
provisions  of  the  Act  shall  not  be  vio¬ 
lated  by  the  use  of  terms  of  payment 
and  that,  in  no  instance,  shall  the  term 
of  payment  be  more  favorable  than  as 
specified  in  the  rules.  However,  the 
District  Board  did  not  propose  any  spe¬ 
cific  rule  making  the  agreement,  express 
or  implied,  to  extend  credit  for  a  period 
of  longer  than  that  authorized  by  the 
rules,  a  violation  of  the  code.  We  are 
of  the  opinion  that  the  following  rule  is 
necessary  and  reasonable  in  order  fully 
to  effectuate  the  rules  proposed  by  the 
District  Board  relating  to  terms  of 
payment: 

The  agreement  by  a  Code  Member,  ex¬ 
press  or  implied,  to  extend  credit  for  a 
period  longer  than  that  authorized  by 
these  rules  and  regulations,  with  the  ef¬ 
fect  of  violating  the  price  provisions  or 
the  unfair  methods  of  competition  of  the 
Act,  shall  constitute  a  violation  of  the 
Code. 

In  light  of  the  testimony  of  the  wit¬ 
ness  for  District  No.  2  relating  to  rule 
1  of  Section  VIII,  we  are  of  the  opinion 
that  this  rule  should  be  modified  in  the 
manner  set  forth  in  rule  1  of  Section 
VHI  of  the  attached  composite  findings. 
The  witness  for  District  Board  No.  2  tes¬ 
tified  that  in  his  opinion  premium  and 
penalty  contracts  should  not  be  author¬ 
ized  which  will  permit  the  sale  of  coal 
below  the  applicable  minimum  price 
through  the  exercise  of  the  penalty.  In 
addition,  the  information  required  to  be 
reported  by  rules  4  and  5  is  already  re¬ 
quired  by  the  rules  approved  for  Dis¬ 
trict  No.  2.  Accordingly,  we  find  that 
these  rules  should  be  deleted  and  the 
following  rule  should  be  substituted 
therefor: 
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Prom  and  after  the  effective  date  of 
these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable  mini¬ 
mum  price  established  by  the  Coal  Com¬ 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided,  that  where  a 
Code  Member  has  entered  into  an  agree¬ 
ment  made  upon  a  penalty  or  a  premium 
and  penalty  basis,  this  rule  shall  not  be 
considered  as  affecting  any  claim  that 
the  buyer  might  otherwise  have  had  for 
substandard  preparation  or  quality  un¬ 
der  Section  X  of  these  Marketing  Rules 
and  Regulations. 

Rule  1  under  Section  X  relates  to 
screen  sizes  and  permissible  screen  toler¬ 
ances.  This  rule  is  deleted  from  the 
marketing  rules  and  regulations  for  the 
reason  that  this  subject  is  considered  in 
the  price  schedule  approved  for  this  dis¬ 
trict. 

For  the  purposes  of  clarification,  we 
find  that  rules  2  and  3  of  Section  X 
should  be  modified  to  read  as  follows: 

No  deduction  or  allowance  from  invoice 
prices  shall  be  granted  by  any  Code 
Member  or  his  sales  agent  to  any  pur¬ 
chaser  for  advertising. 

Code  Members  (or  their  agents  or  rep¬ 
resentatives)  either  individually  or  col¬ 
lectively,  with  or  without  financial  par¬ 
ticipation  by  retailers  of  coal,  may  con¬ 
duct  advertising  campaigns  seeking  to 
increase  the  use  of  coal.  The  amount  of 
expenditures  incurred  by  a  Code  Member, 
his  agent  or  representative  for  advertis¬ 
ing  shall  be  subject  to  review  by  the  Coal 
Commission  as  to  the  good  faith  of  the 
transaction. 

In  light  of  the  opinion  of  the  wit¬ 
ness  for  District  Board  No.  2  that  such 
requirements  would  be  reasonable,  we 
modify  rule  4  of  Section  X  in  the  man¬ 
ner  set  forth  in  rule  1  of  Section  IX  of 
the  attached  composite  findings  so  that 
the  statement  filed  with  the  Statistical 
Bureau  shall  show  the  price  at  which  the 
coal  was  sold,  the  ultimate  destination  of 
the  coal,  the  name  of  the  originating 
mine,  the  grade  and  size  of  the  coal 
shipped  and  the  amount  of  commission, 
if  any,  paid  upon  the  resale  of  the  coal. 

With  reference  to  rule  6  of  Section  X, 
we  are  likewise  of  the  opinion  that  the 
statement  to  be  filed  with  the  Statistical 
Bureau  should  be  of  real  value  to  the 
Commission  and  should,  accordingly, 
contain  all  relevant  information.  We 
are  of  the  opinion  that  the  statement 
should  show,  in  addition  to  the  informa¬ 
tion  required  in  the  rule  as  proposed  by 
the  Board,  the  price  at  which  the  coal 
was  sold,  the  tonnage  delivery,  the  name 
of  the  mine,  the  name  of  the  Code  Mem¬ 
ber,  the  date  of  shipment,  the  grade  and 
size  of  coal  and  the  destination. 

Rule  8  of  Section  X  provides  that  all 
coal  confiscated  or  lost  in  transit  shall 
be  invoiced  to  the  carrier  at  the  market 


value  of  the  coal  but  in  no  event  at  less 
than  the  minimum  price  established 
therefor  by  the  Coal  Commission.  We 
are  of  the  opinion  that  this  rule  should 
be  modified  to  read  as  follows: 

All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not  less 
than  the  minimum  price  established  for 
such  coal  for  shipment  to  the  destination 
and  use  to  which  the  coal  was  sold  or 
the  established  price  for  sale  to  the  car¬ 
rier  at  the  place  of  confiscation  or  loss, 
whichever  may  be  the  higher. 

We  are  of  the  opinion  that  the  third 
and  fourth  paragraphs  of  rule  9  (f)  of 
Section  X  should  be  deleted  for  the  rea¬ 
son  that  such  provision  is  impractical  to 
administer. 

After  due  consideration  of  all  the  tes¬ 
timony  in  the  record  relating  to  the  rules 
proposed  by  District  No.  2,  we  find  that 
the  following  rules  and  regulations  inci¬ 
dental  to  the  sale  and  distribution  of 
coal  by  Code  Members  in  District  No.  2 
are  reasonable,  not  inconsistent  with  the 
requirements  of  Section  4  of  the  Act  and 
in  conformance  with  the  standards  of 
fair  competition  established  by  the  Act: 

MARKETING  RULES  AND  REGULATIONS  INCI¬ 
DENTAL  TO  THE  SALE  AND  DISTRIBUTION  OF 
COAL  BY  CODE  MEMBERS  WITHIN  DISTRICT 
NO.  2  AS  PROPOSED  BY  DISTRICT  BOARD  NO. 

2  AND  AS  APPROVED,  DISAPPROVED,  OR 
MODIFIED  FOR  THE  PURPOSE  OF  COORDINA¬ 
TION 

Section  I.  Definitions 

1.  The  term  “person”  as  used  herein, 
includes  individuals,  firms,  associations, 
partnerships,  corporations,  trusts,  trus¬ 
tees,  cooperatives,  receivers  and  trustees 
in  bankruptcy  and  in  other  legal  pro¬ 
ceedings,  and  any  other  recognized  forms 
of  business  organizations. 

2.  A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided,  that  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “salesman”) 
regularly  and  continuously  employed  by 
a  code  member,  whose  sole  compensa¬ 
tion  is  a  stated  salary  per  week,  per 
month,  or  per  year,  and  who  regularly 
devotes  the  major  portion  of  his  time 
to  the  solicitation  of  purchases  of  coal 
produced  by  his  code  member  employer. 

3.  A  “commission”  is  the  total  of  all 
compensations  and  allowances  received 
by  a  sales  agent  from  a  code  member 
for  services  rendered  in  the  sale  of  coal. 

4.  A  “registered  distributor”  is  a  per¬ 
son  who  has  been  duly  registered  by  the 
Coal  Commission  pursuant  to  the  rules 
and  regulations  prescribed  by  the  Com¬ 
mission  for  the  administration  of  Section 
4  H  (h)  of  the  Act. 

5.  A  “spot  order”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
delivery  of  which  is  stipulated  to  be 
made  within  not  more  than  thirty  (30) 
days  from  the  date  upon  which  the  order 
was  accepted. 


6.  A  “contract”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
deliveries  of  which  are  stipulated  to  be 
made  during  a  period  longer  than  the 
maximum  period  specified  for  a  spot 
order. 

7.  A  “quotation”  is  an  offer  to  sell  coal 
which  the  offerer  may  withdraw  prior 
to  its  being  acted  upon  by  the  offeree. 

8.  An  “option”  is  an  offer  to  sell  coal 
acceptable  within  a  time  certain,  during 
which  time  the  offerer  may  not  withdraw 
the  offer  without  the  consent  of  the 
offeree. 

9.  A  “commitment”  is  the  status  of  a 
contract  between  the  time  a  quotation  is 
accepted  or  an  option  is  exercised  and 
the  time  the  contract  is  formally  re¬ 
duced  to  writing. 

10.  “Coal  Commission”  as  used  herein, 
shall  mean  the  National  Bituminous 
Coal  Commission  established  under  the 
provisions  of  the  Bituminous  Coal  Act  of 
1937. 

11.  “Act”  as  used  herein  shall  mean 
the  Bituminous  Coal  Act  of  1937. 

12.  “District  Board”  as  used  herein, 
shall  mean  any  District  Board  estab¬ 
lished  under  the  provisions  of  Section  4, 
Part  I  (a)  of  the  Act. 

13.  “Statistical  Bureau”  shall  mean, 
unless  otherwise  specifically  stated,  the 
Statistical  Bureau  of  the  Commission  for 
the  District  in  which  the  coal  involved  in 
any  transaction  is  produced,  or  the  Dis¬ 
trict  in  which  is  located  a  mine  of  a  code 
member  affected  by  any  order  or  regu¬ 
lation. 

14.  “Minimum  Price”  shall  mean  a 
minimum  price  established  and  made 
effective  by  the  Coal  Commission. 

15.  “Maximum  Price”  shall  mean  a 
maximum  price  established  and  made 
effective  by  the  Coal  Commission. 

16.  The  term  “producer”  includes  all 
individuals,  firms,  associations,  corpora¬ 
tions,  trustees,  and  receivers  engaged  in 
the  business  of  mining  coal. 

17.  The  terms  “reconsignment”  and 
“diversion”  as  used  herein  shall  mean  the 
change  in  the  original  consignee  or  in  the 
destination  or  route. 

18.  The  term  “transportation  facili¬ 
ties”  means  railroad  cars,  ships,  barges, 
trucks,  or  any  other  facilities  used  or  use¬ 
ful  in  the  transportation  of  coal. 

19.  A  “code  member”  means  a  pro¬ 
ducer  who  has  accepted  and  holds  mem¬ 
bership  in  the  Bituminous  Coal  Code 
promulgated  under  the  Bituminous  Coal 
Act  of  1937. 

20.  The  term  “domestic  market”  shall 
include  all  points  within  the  continental 
United  States  and  Canada,  and  car-ferry 
shipments  to  the  Island  of  Cuba.  Bunker 
coal  delivered  to  steamships  for  con¬ 
sumption  thereon  shall  be  regarded  as 
shipped  within  the  domestic  market. 

21.  “Cargo  shipment”  is  a  quantity  of 
coal  loaded  in  a  vessel,  boat  or  barge  for 
transportation  via  water. 

22.  “Bunker  coal”  or  “vessel  fuel”  is 
that  coal  used  aboard  a  boat  or  vessel 
for  consumption  thereon. 
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23.  “Coal”  as  used  herein  shall  mean 
bituminous  coal. 

24.  The  term  “bituminous  coal”  in¬ 
cludes  all  bituminous,  semi-bituminous 
and  sub-bituminous  coal  and  shall  ex¬ 
clude  lignite,  which  is  defined  as  a  lig- 
nitic  coal  having  calorific  value  in  British 
thermal  units  of  less  than  seven  thou¬ 
sand  six  hundred  per  pound  and  having 
a  natural  moisture  content  in  place  in 
the  mine  of  30  per  centum  or  more. 

25.  The  term  “control”  means  the  pos¬ 
session,  direct  or  indirect,  of  the  power 
to  direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person, 
whether  through  the  ownership  of  voting 
securities,  by  contract,  or  otherwise. 

Section  II.  Sales  Agents 

1.  All  appointments  of  Sales  Agents  by 
Code  Members  or  their  agents  or  au¬ 
thorized  representatives,  and  the  terms 
and  conditions  of  such  appointments, 
shall  be  subject  to  the  Marketing  Rules 
and  Regulations  from  time  to  time  estab¬ 
lished  by  the  Coal  Commission. 

2.  Each  Code  Member  shall  be  respon 
sible  for  the  compliance  by  all  his  Sales 
Agents  and  agents  and  employees  of 
Sales  Agents  and  agents  with  the  provi¬ 
sions  of  the  Bituminous  Coal  Code  and 
of  all  rules  and  regulations,  promulga¬ 
tions  and  determinations  of  the  Coal 
Commission. 

3.  Each  Code  Member  shall  require  all 
his  sales  agents  clearly  to  set  forth  upon 
any  form  of  solicitation,  contract,  spot 
order,  invoice,  and  statement  of  account 
covering  coal  sold  or  to  be  sold,  the  name 
of  such  Code  Member  principal,  and  the 
name  of  the  mine  or  mines  from  which 
shipment  was  made  or  is  to  be  made. 
If  the  name  of  the  sales  agent  also  ap¬ 
pears  in  the  transaction,  then  the  above 
mentioned  forms  shall  also  disclose  the 
fact  of  agency  relationship  with  the  Code 
Member  principal. 

4.  (A)  Every  contract  for  the  appoint¬ 
ment  of  a  sales  agent  by  Code  Members 
or  by  agents  or  authorized  representa¬ 
tives  of  Code  Members,  or  any  modifi¬ 
cation  thereof,  shall  be  in  writing,  and 
shall  fully  set  forth  therein  all  the  terms 
and  conditions  of  such  contract,  includ¬ 
ing  the  amount  or  basis  of  the  sales 
agent's  commission.  Certified  copies  of 
all  such  agency  contracts  entered  into 
on  or  prior  to  the  effective  date  of  the 
establishment  of  these  rules  and  regula¬ 
tions  and  in  effect  on  such  date,  shall  be 
filed  by  the  Code  Member  with  the  Sta¬ 
tistical  Bureau,  or  Bureaus,  within  twenty 
(20)  business  days  after  such  date. 

(B)  Certified  copies  of  all  contracts 
appointing  sales  agents  or  of  agreements 
modifying  any  sales  agency  contract,  en 
tered  into  subsequent  to  the  effective  date 
of  these  rules  and  regulations,  shall  be 
similarly  filed  by  the  Code  Member 
within  ten  (10)  business  days  after  the 
date  upon  which  such  contracts  or  agree 
ments  have  been  entered  into. 

(C)  Upon  the  expiration,  termination, 
or  recission  of  any  sales  agency  con¬ 
tract,  the  Code  Member  principal  shall 


make  a  report  thereof  to  the  Statistical 
Bureau,  or  Bureaus,  within  ten  (10)  busi¬ 
ness  days  after  the  date  of  such  expira¬ 
tion,  termination,  or  recission. 

5.  (A)  As  to  all  coal  sold  by  a  Code 
Member  otherwise  than  through  a  sales 
agent  or  through  an  employee  regularly 
employed  as  a  salesman  by  the  Code 
Member  at  his  principal  place  of  business 
or  at  a  regularly  established  sales  office, 
such  Code  Member  shall,  not  later  than 
the  tenth  day  of  each  month,  file  with 
the  Statistical  Bureau,  or  Bureaus,  a  list 
of  all  persons  through  whom,  directly 
or  indirectly,  any  such  coal  was  sold 
during  the  preceding  calendar  month, 
with  a  statement  of  the  duration  and 
character  of  their  employment,  the  ton¬ 
nage  sold  by,  and  the  rate  and  amount 
of  compensation  paid  to,  each  of  them. 

(B)  Not  later  than  the  tenth  day  of 
each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau,  or 
Bureaus,  similar  information  obtained 
from  his  sales  agents  concerning  sales  of 
coal  made  during  the  preceding  calendar 
month,  by  the  sales  agents’  representa¬ 
tives  and  employees  other  than  sales¬ 
men  employed  at  the  principal  place  of 
business  or  a  regularly  established  sales 
office  of  the  sales  agent. 

(C)  Not  later  than  the  tenth  day  of 
each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau  or 
Bureaus  a  statement  showing  the  names 
and  addresses  of  distributors  to  whom 
the  Code  Member  or  his  sales  agents  sold 
coal  during  the  preceding  calendar 
month,  the  tonnage  sold,  and  the 
amount  of  discount  allowed  to  each  such 
distributor. 

6.  Within  twenty  (20)  business  days 
after  the  effective  date  of  these  rules 
and  regulations,  each  Code  Member  shall 
file  with  the  Coal  Commission  a  list 
showing  the  names  and  addresses  of  all 
his  sales  agents.  Upon  any  change  in 
said  list,  the  Code  Member  shall  notify 
the  Coal  Commission  within  ten  (10) 
business  days  after  such  change  takes 
place. 

7.  A  list  showing  the  names  and  ad 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act  shall 
be  published  monthly  by  the  Coal  Com¬ 
mission. 

8.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in 
conformity  with  the  foregoing  regula¬ 
tions,  other  than  the  names  and  ad¬ 
dresses  of  sales  agents,  shall  be  held  by 
the  Coal  Commission  as  the  confidential 
records  of  said  parties  and  shall  not  be 
made  public  without  the  consent  of  the 
Code  Member  from  whom  the  same  shall 
have  been  obtained,  except  where  such 
disclosure  is  required  in  any  proceeding 
against  the  Code  Member  by  way  of  en 
forcement  of  the  Act. 

9.  Prom  and  after  twenty  (20)  busi¬ 
ness  days  following  the  effective  date  of 
these  Marketing  Rules  and  Regulations 
no  Code  Member  or  sales  agent  of  a 
Code  Member  shall  allow  or  pay,  di¬ 


rectly  or  indirectly,  any  commission  or 
compensation  to  any  sales  agent, 

(a)  Unless  the  contract  of  agency 
shall  have  been  filed  with  the  Coal  Com¬ 
mission,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Member 
to  conform  to  and  observe  the  minimum 
and  maximum  prices  and  Marketing 
Rules  and  Regulations  established  by  the 
Coal  Commission  and  the  Pair  Trade 
Practice  Provisions  of  the  Act,  as  well  as 
all  proper  Orders  of  the  Commission,  and 

(c)  Unless  the  sales  agent  shall  have  in 
good  faith  complied  with  the  agreement 
as  in  paragraph  (b)  above  provided. 

10.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where  the 
coal  is  delivered  or  sold  to  any  person  who 
owns  such  sales  agent  or  who  financially 
or  otherwise  controls  such  agent. 

11.  When  any  commissions  are  paid  to 
a  sales  agent  on  a  tonnage  basis,  the 
Code  Member  shall  not  include  in  the 
computation  of  such  commissions  any 
part  of  the  tonnage  of  coal  sold  by  him 
to  the  sales  agent,  whether  for  consump¬ 
tion  or  resale. 

12.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employment 
or  appointment  is  made  with  the  primary 
intention  and  purpose  of  securing  a  pre¬ 
ferment  with  a  purchaser  or  purchasers 
of  coal. 

13.  Subject  to  further  order  of  the  Coal 
Commission,  the  amount  of  commission 
to  be  paid  by  a  Code  Member  to  his  sales 
agent  shall  be  fixed  by  agreement  of  the 
parties,  subject,  however,  that  upon  com¬ 
plaint  of  violation  of  the  unfair  methods 
of  competition,  as  provided  in  the  Act, 
the  amount  of  such  commission  shall  be 
subject  to  review  by  the  Coal  Commission. 

Section  III.  Discounts 

1.  No  Code  Member  or  sales  agent  of  a 
Code  Member  shall  pay  or  allow  any  dis¬ 
count  from  minimum  prices  to  any  per¬ 
son  unless  such  person  has  been  regis¬ 
tered  by  the  Coal  Commission  as  author¬ 
ized  to  receive  such  discount  at  the  time 
of  the  sale. 

2.  Code  Members  or  their  sales  agents 
may  allow  discounts  from  minimum 
prices  on  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed  by 
the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

Section  IV.  Limitation  of  Orders,  Agree¬ 
ments,  Options  and  Quotations 

1.  Subject  to  further  order  of  the  Coal 
Commission  no  Code  Member  or  sales 
agent  of  a  Code  Member  shall  enter  into 
any  agreement  or  order  for  the  sale  of 
coal  providing  for  delivery  for  a  period 
in  excess  of  that  authorized  for  a  spot 
order,  and  no  prices  shall  be  less  than 
the  applicable  minimum  prices  in  effect 
at  the  time  of  the  making  of  the  agree- 
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ment  or  order:  Provided,  however,  that 
contracts  for  periods  not  exceeding  one 
(1)  year  may  be  made  with  agencies  of 
the  Federal  Government  or  with  agencies 
of  State  or  local  governments,  where  the 
contract  is  entered  into  through  com¬ 
petitive  bidding,  at  the  following  appli¬ 
cable  minimum  prices: 

(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  the  making  of 
the  agreement; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  delivery  if  such 
price  is  higher  than  the  contract  price. 

Provided,  further,  that  contracts  for 
periods  not  exceeding  one  (1)  year  at 
prices  not  less  than  the  said  applicable 
minimum  prices  may  be  made  with  agen¬ 
cies  of  the  Federal  Government  or  with 
such  agencies  of  the  State  or  local  gov¬ 
ernments,  in  the  absence  of  competitive 
bidding,  where  by  virtue  of  an  express 
exemption  in  the  statute  or  ordinance 
such  agencies  may  enter  into  contracts 
for  the  purchase  of  coal  without  regard 
to  competitive  bidding. 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of 
coal.  When  the  above  rule  is  suspended 
or  revoked  by  the  Coal  Commission,  op¬ 
tions  for  the  sale  of  coal  may  be  given  for 
a  period  not  exceeding  fourteen  (14) 
days.  No  options  may  be  given  at  a 
price  less  than  the  applicable  minimum 
price  in  effect  at  the  time  of  the  giving 
of  the  option.  If  the  applicable  mini¬ 
mum  price  is  increased  beyond  the 
quoted  price  within  such  fourteen  (14) 
days  and  the  option  shall  not  have  been 
exercised  at  that  time,  the  option  there¬ 
upon  shall  become  null  and  void:  Pro¬ 
vided,  however,  that  in  connection  with 
offers  to  sell  to  the  United  States  Gov¬ 
ernment,  or  States  or  political  subdivi¬ 
sions  thereof,  options  may  be  given  for  a 
period  not  exceeding  forty-five  (45)  days 
from  the  date  of  the  offer  or  from  the 
final  date  for  the  filing  of  offers. 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
quotation  shall  not  have  been  accepted 
at  that  time,  the  quotation  thereupon 
shall  become  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall 
require  of  his  offeree  that  the  accept¬ 
ance  of  a  quotation  or  the  exercise  of  an 
option  be  in  writing. 

Section  V.  Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5)  busi- 
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ness  days  from  the  date  of  the  making 
thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of  the 
order  or  upon  the  written  confirmation 
thereof  by  the  Code  Member  or  his  sales 
agent,  the  meaning  and  effect  of  which 
shall  not  be  changed  or  altered  by  any 
other  provision  of  the  order. 

(a)  “No  shipment  consigned  to  any 
destination  may  be  diverted  or  recon¬ 
signed  without  the  consent  of  the  seller 
confirmed  in  writing.  In  case  of  any  re¬ 
consignment  or  diversion,  the  seller  shall 
charge  and  the  buyer  shall  pay  not  less 
than  the  minimum  price  prescribed  for 
such  coal  for  delivery  to  the  destination 
to  which  such  shipment  is  actually  de¬ 
livered  and  for  the  use  to  which  it  is 
actually  applied:  Provided,  however,  that 
this  provision  does  not  apply  to  railroad 
locomotive  fuel  sold  at  prices  f.  o.  b. 
mine.” 

(b)  “The  coal  shipped  pursuant  to  this 
order  is  sold  and  purchased  upon  the  fol¬ 
lowing  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or  plants 
named  herein  and  for  the  use  stated 
herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  appli¬ 
cable  minimum  price  for  such  coal  at  the 
time  of  diversion  for  the  use  to  which 
it  is  actually  applied.” 

(c)  “If  shipments  called  for  by  this 
order  are  not  completed  within  thirty 
(30)  days  from  the  effective  date  of  this 
order,  the  unfilled  portion  of  the  order 
shall  not  be  delivered.” 

3.  In  any  case  where  a  sale  is  made  by 
a  sales  agent  of  a  Code  Member,  such 
sales  agent  shall  not  exercise  the  rights 
of  the  seller  as  defined  in  Item  2  (a) 
of  this  section  without  first  securing  the 
consent  of  his  Code  Member  principal 
to  be  confirmed  in  writing. 

4.  All  the  terms  and  conditions  of  a 
sale  of  coal  must  be  fully  and  expressly 
set  forth  either  in  the  order  or  in  the 
written  confirmation  thereof  and  such 
order  or  written  confirmation  thereof 
shall  specifically  contain  all  the  terms 
required  by  Rule  1  of  Section  VI  of  these 
Marketing  Rules  and  Regulations.  With¬ 
in  ten  (10)  business  days  after  the  date 
of  the  making  of  the  spot  order  or  date 
of  the  written  confirmation  thereof,  the 
Code  Member  or  his  sales  agent  shall 
file  with  the  Statistical  Bureau  or  Bu¬ 
reaus  a  copy  of  such  spot  order  or  con¬ 
firmation.  Any  modification  of  a  spot 
order  must  also  be  made  in  writing  and 
filed  with  the  Statistical  Bureau  or  Bu¬ 
reaus  in  the  same  manner. 

Section  VI.  Contracts 

Upon  the  revocation  or  suspension  of 
rule  1  of  Section  IV  of  these  Marketing 
Rules  and  Regulations,  Code  Members 


or  sales  agents  of  Code  Members  may 
thereafter  enter  into  contracts  for  the 
sale  and  delivery  of  coal  upon  the  follow¬ 
ing  terms  and  conditions: 

1.  Every  contract  shall  be  in  writing 
and  shall  express  the  entire  agreement 
between  the  parties.  The  contract  shall 
clearly  state  the  date  of  execution,  the 
effective  date,  the  expiration  date,  the 
price  agreed  upon,  the  terms  of  payment, 
the  size  and  grade  of  coal,  the  number 
of  cars  or  tonnage  to  be  shipped,  the 
name  of  the  Code  Member  and  the  name 
of  the  originating  mine,  and,  where  the 
coal  is  purchased  for  consumption,  the 
use  to  which  the  coal  is  to  be  applied. 
Contracts  may  also  be  made  either  (a) 
calling  for  a  buyer’s  entire  requirements 
or  a  stated  percentage  of  his  require¬ 
ments,  showing  the  maximum  tonnage 
to  be  shipped  thereunder,  or  (b)  covering 
a  buyer’s  requirements  and  stating  the 
estimated  tonnage  to  be  shipped  with 
an  allowable  overshipment  of  not  ex¬ 
ceeding  ten  (10)  per  cent  of  such  esti¬ 
mated  tonnage. 

2.  No  contract  for  the  sale  of  coal 
shall  provide  for  deliveries  to  commence 
at  a  date  later  than  ninety  (90)  days 
from,  the  date  upon  which  such  con¬ 
tract  is  entered  into. 

3.  No  contract  shall  be  made  at  a 
price  below  the  applicable  minimum 
price  as  established  by  the  Coal  Com¬ 
mission  at  the  time  of  the  making  of  the 
contract  for  the  coal  to  be  sold  there¬ 
under,  and  no  coal  may  be  delivered 
upon  a  contract  at  a  price  below  such 
applicable  minimum  price. 

4.  No  contract  shall  provide  for  de¬ 
livery  over  a  period  in  excess  of  twelve 
(12)  months  except  by  special  permis¬ 
sion  and  approval  of  the  Coal  Commis¬ 
sion,  upon  a  showing  of  the  necessity 
of  meeting  the  long  term  contract  com¬ 
petition  of  oil,  gas,  or  other  fuels  or 
forms  of  power,  or  for  such  other  rea¬ 
sons  as  the  Commission  may  deem  ap¬ 
propriate  in  order  to  further  the  ef¬ 
fectual  administration  of  the  Act. 

5.  Any  change  in  the  terms  of  a  con¬ 
tract,  not  in  violation  of  these  Rules  and 
Regulations,  shall  be  evidenced  by  a 
written  agreement  and  shall  conform 
to  all  the  requirements  set  forth  in  these 
Rules  and  Regulations. 

6.  A  report  of  every  commitment  shall 
be  filed  by  the  Code  Member  or  his  sales 
agent  with  the  Statistical  Bureau  or  Bu¬ 
reaus,  within  fifteen  (15)  business  days 
from  the  date  of  the  making  of  the 
agreement.  Such  report  shall  set  forth 
all  the  terms  and  conditions  of  the  com¬ 
mitment.  A  true  copy  of  every  contract 
and  of  any  agreement  for  modification 
thereof  shall  be  filed  with  the  Statistical 
Bureau  within  fifteen  (15)  business  days 
from  the  date  of  execution  of  such  con¬ 
tract  or  agreement  for  modification: 
Provided,  however,  that  a  report  of  the 
commitment  need  not  be  filed  if  a  copy 
of  the  contract  is  filed  within  fifteen 
(15)  business  days. 

7.  Each  contract  shall  contain  the 
following  provisions,  the  meaning  and 
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effect  of  which  shall  not  be  changed  or 
altered  by  any  other  provision  of  the 
contract: 

“(a)  This  contract  and  the  perform¬ 
ance  of  all  provisions  thereof  are  ex¬ 
pressly  subject  to  the  Bituminous  Coal 
Act  of  1937,  and  the  proper  orders  and 
regulations  issued  thereunder  by  the  Na¬ 
tional  Bituminous  Coal  Commission. 

“(b)  No  shipment  consigned  to  any 
destination  point  may  be  reconsigned  or 
diverted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of 
any  reconsignment  or  diversion,  the 
seller  shall  charge  and  the  buyer  shall 
pay  not  less  than  the  applicable  mini¬ 
mum  price  for  such  coal  at  the  time  of 
the  reconsignment  or  diversion  for  de¬ 
livery  to  the  destination  to  which  such 
shipment  is  actually  delivered  and  for 
the  use  to  which  it  is  actually  applied: 
Provided,  however,  that  this  provision 
does  not  apply  to  railroad  locomotive 
fuel  sold  at  prices  f .  o.  b.  mines. 

“(c)  The  coal  shipped  pursuant  to  this 
contract  is  sold  and  purchased  upon  the 
following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein: 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein 
the  buyer  shall  notify  the  seller  in  writ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  appli¬ 
cable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  to  which 
it  is  actually  applied.” 

8.  In  any  case  where  a  contract  is 
made  by  a  sales  agent  of  a  Code  Member 
such  sales  agent  shall  not  exercise  the 
rights  of  the  seller  as  defined  in  item 

(b)  of  this  section  without  first  securing 
the  consent  of  the  Code  Member  pro¬ 
ducing  such  coal  to  be  confirmed  in 
writing. 

9.  The  making  of  a  contract  for  the 
sale  of  coal  at  a  price  below  the  minimum 
or  above  the  maximum  therefor  estab¬ 
lished  by  the  Commission  at  the  time  of 
the  making  of  the  contract  shall  consti¬ 
tute  a  violation  of  the  Code  and  such 
contract  shall  be  invalid  and  unenforce¬ 
able. 

10.  No  contract  shall  be  made  for  the 
sale  of  coal  for  delivery  after  the  expi¬ 
ration  date  of  the  Act  at  a  price  below 
the  minimum  or  above  the  maximum 
therefor  established  by  the  Coal  Commis¬ 
sion  and  in  effect  at  the  time  of  making 
the  contract. 

Section  VII.  Terms  of  Payment 

1.  The  price  and  fair  trade  practice 
provisions  of  the  Act  shall  not  be  evaded 
or  violated  by  a  Code  Member,  or  his 
sales  agent,  through  the  use  of  terms  of 
payment,  and  in  no  instance  shall  terms 
of  payment  be  more  favorable  than  the 
following : 

(A)  On  rail,  river,  ex-river,  or  truck 
shipments,  the  date  of  payment  of  in¬ 
voices  for  coal  sold  shall  be  on  or  before 


the  twentieth  (20th)  day  of  the  month 
following  the  month  in  which  shipment 
was  made. 

(B)  On  tidewater  cargo  shipments  the 
date  of  payment  shall  be  not  more  than 
thirty  (30)  days  from  date  of  vessel  bill 
of  lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  tidewater  cargo  shipment,  on 
or  before  the  twentieth  (20th)  day  of  the 
month  following  the  month  in  which  the 
coal  is  dumped. 

(C)  Payment  for  all  tidewater  Bunker 
coal  supplied  for  foreign  vessels  shall  be 
by  cash  on  delivery  or  by  master’s  draft 
on  owners  in  United  States  currency  at 
not  exceeding  fifteen  (15)  days’  sight  at 
supplier’s  option.  When  drafts  are  ac¬ 
cepted  in  payment,  all  bank  charges  for 
collection,  exchange,  etc.,  shall  be  for 
owner’s  account.  Payment  for  tidewater 
bunker  coal  supplied  for  American  vessels 
shall  be  made  on  or  before  the  twentieth 
(20th)  day  of  the  month  following  de¬ 
livery. 

Payment  for  coal  shipped  for  vessel 
fuel,  and  delivered  into  vessels  at  ports 
on  the  Great  Lakes  or  tributary  waters 
thereof,  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  such  delivery. 

(D)  On  lake  cargo  shipments,  the  date 
of  payment  shall  be  not  more  than  sixty 
(60)  days  from  date  of  vessel  bill  of  lad¬ 
ing,  and  where  coal  is  sold  f.  o.  b.  mines 
for  lake  cargo  shipments,  on  or  before 
the  twentieth  (20th)  of  the  second  month 
following  the  month  in  which  dumped. 

(E)  On  railroad  locomotive  fuel,  the 
date  of  payment  shall  be  on  or  before 
the  twenty-fifth  (25th)  day  of  the  month 
following  the  date  of  shipment. 

(F)  Invoices  shall  be  paid  in  full  in 
United  States  currency,  or  funds  equiv¬ 
alent  thereto,  not  later  than  the  due  date. 

(G)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any  un¬ 
adjusted  claim  of  the  buyer. 

(H)  No  sale,  delivery,  or  offer  for  sale 
of  coal  shall  be  made  upon  any  condi¬ 
tion,  express  or  implied,  that  any  por¬ 
tion  of  the  sale  price  may  be  withheld 
by  the  buyer,  or  deposited  in  escrow, 
pending  or  based  upon  a  determination 
of  the  constitutionality  of  any  provision 
of  the  Act.  of  the  jurisdiction  of  the 
Coal  Commission,  or  the  validity  or  ap¬ 
plicability  of  any  order  of  the  Coal  Com¬ 
mission. 

(I)  Where  the  due  date  of  the  account 
is  extended  by  agreement  of  the  parties, 
express  or  implied,  or  where  payment  is 
made  by  note,  trade  acceptance  or  other 
form  of  indebtedness,  the  seller  shall 
charge  and  the  buyer  shall  pay  interest 
from  and  after  the  due  date  of  the  ac¬ 
count  at  the  current  rate  in  the  locality 
to  which  the  coal  is  shipped  to  the 
vendee. 

(J)  Freight  on  all-rail  or  ex-river 
shipments  shall  not  be  paid  by  a  Code 
Member,  or  his  sales  agent,  except  to 
prepay  stations  as  published  in  current 
railway  tariffs  or  on  shipments  to  the 
United  States  Government,  States  or 


political  subdivisions  thereof.  Where 
freight  is  thus  prepaid,  the  amount 
thereof  shall  immediately  upon  receipt  of 
freight  bill  or  notice  of  sight  draft  pay¬ 
ment,  be  invoiced  to  the  buyer  for  im¬ 
mediate  payment. 

(K)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for 
the  sale  of  coal  any  amount  which  is  less 
than  the  applicable  minimum  price  for 
the  quantity  of  coal  involved.  Provided, 
however,  that  a  Code  Member  may  enter 
into  a  bona  fide  general  creditors’  com¬ 
position  with  other  creditors  of  a  de¬ 
faulting  purchaser.  A  copy  of  such 
creditors’  composition  shall  be  filed  with 
the  Statistical  Bureau  within  ten  (10) 
business  days  from  the  date  of  making 
such  composition. 

(L)  The  agreement  by  a  Code  Mem¬ 
ber,  expressed  or  implied,  to  extend  the 
credit  for  a  period  longer  than  that 
authorized  by  these  rules  and  regula¬ 
tions,  with  the  effect  of  violating  the 
price  provisions  or  the  unfair  methods 
of  competition  of  the  Act,  shall  consti¬ 
tute  a  violation  of  the  Code. 

Section  VIII.  Use  of  Coal  Analyses 

1.  Analyses  of  coal  shall  not  be  utilized 
by  a  Code  Member,  or  his  sales  agent, 
in  selling  or  offering  for  sale  any  coal 
produced  by  the  Code  Member,  whether 
or  not  the  analysis  is  a  term  in  the  offer 
or  sale,  unless  such  Code  Member  shall 
have  filed  with  the  Statistical  Bureau 
and  the  District  Board  for  the  District 
in  which  the  coal  is  produced,  a  report 
of  the  analysis  or  analyses  as  used  or 
proposed  to  be  used  by  him.  Such  re¬ 
port  shall  show  the  following: 

(a)  The  name  of  the  Code  Member 
Producer. 

(b)  The  name  of  the  mine. 

(c)  The  name  or  geological  number  of 
the  seam  or  seams  from  which  the  coal 
is  produced. 

(d)  The  name  of  the  size,  and,  if 
screened,  the  dimension  or  dimensions 
of  the  screen  or  screens  over  and/or 
through  which  the  coal  is  prepared. 

(e)  Whether  the  analysis  is  repre¬ 
sentative  of  the  entire  production  of 
such  size  of  coal,  or  whether  it  repre¬ 
sents  only  a  portion  of  such  production 
segregated  by  selective  mining,  selective 
preparation,  actual  analyses  made  at 
the  mine,  or  in  any  other  manner. 

(f)  That  such  analysis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transporta¬ 
tion  facilities  for  shipment  to  market 
and  that  the  Code  Member  is  prepared 
to  make  deliveries  of  coal  of  substan¬ 
tially  the  quality  and  character  as  shown 
by  the  analysis. 

(g)  That  each  such  analysis  is  not  less 
than  a  proximate  analysis  showing 
moisture  content,  ash,  volatile  matter, 
fixed  carbon,  sulphur  and  British  ther¬ 
mal  units  and  ash  softening  temperature. 

2.  All  reports  of  analyses  so  filed  shall 
be  subject  to  inspection  at  the  office  of 
the  Statistical  Bureau  at  any  time  dur- 
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ing  office  hours  by  any  interested  person, 
and  may  be  considered  by  the  District 
Board  and  the  Coal  Commission  in  de¬ 
termining  from  time  to  time  proper 
classifications  of  the  coals  produced  by 
the  Code  Member. 

3.  A  copy  of  any  analysis  of  the  coal 
of  a  Code  Member  made  by  or  on  behalf 
of  a  consumer  and  accepted  by  the  Code 
Member  as  the  basis  for  an  adjustment 
of  price  under  any  contract  or  spot  order 
shall  be  filed  by  the  Code  Member  with 
the  Statistical  Bureau,  the  Coal  Commis¬ 
sion  and  the  District  Board,  within  five 
(5)  business  days  after  such  adjustment 
is  made. 

4.  Prom  and  after  the  effective  date 
of  these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable 
minimum  price  established  by  the  Coal 
Commission  for  the  coal  sold  and  deliv¬ 
ered  upon  such  agreement  subsequent  to 
said  effective  date:  Provided,  that  where 
a  Code  Member  has  entered  into  an 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis,  this  rule 
shall  not  be  considered  as  affecting  any 
claim  that  the  buyer  might  otherwise 
have  had  for  sub-standard  preparation 
or  quality  under  Section  X  of  these  Mar¬ 
keting  Rules  and  Regulations. 

Section  IX.  Resale  of  Coal  Refused  in 
Transit  or  at  Destination 

1.  Where  coal  is  refused  by  a  con¬ 
signee  in  transit  or  at  destination,  the 
Code  Member  may  sell  the  same  at  the 
best  obtainable  price,  provided  that  in 
each  case  the  Code  Member  shall  file 
with  the  Statistical  Bureau,  and  the  Dis¬ 
trict  Board  for  the  District  in  which  the 
coal  was  produced,  within  five  (5)  busi¬ 
ness  days  from  the  date  of  such  resale, 
a  statement  giving  the  following  in¬ 
formation: 

(a)  Name  of  consignee 

(b)  Address  of  the  Consignee 

(c)  Original  destination  of  the  coal 

(d)  Name  of  Code  Member 

(e)  Originating  mine 

(f)  The  grade  and  size  of  coal  shipped 

(g)  Price  at  which  coal  sold 

(h)  Reasons  for  the  refusal 

(i)  Facts  resulting  from  the  investiga¬ 
tion  of  the  complaint 

(j)  Name  of  ultimate  purchaser  upon 
resale 

'  (k)  Address  of  purchaser  upon  resale 

(l)  Ultimate  destination  of  the  coal 

(m)  Price  received  by  the  seller  upon 
resale 

(n)  Amount  of  commission,  if  any, 
paid  upon  the  resale 

(o)  A  copy  of  the  carrier’s  notice  of 
refusal  or  a  notice  of  reconsignment  and 
such  other  pertinent  information  and 
facts  as  may  be  offered  in  proof  of  the 
necessity  for  such  resale 

(p)  A  signed  and  verified  statement 
that  the  provisions  of  the  Code  and  the 
Marketing  Rules  and  Regulations  of  the 


Coal  Commission  other  than  as  to  price  I 
have  not  been  violated  or  evaded 

2.  All  Code  Members  shall  properly  fur¬ 
nish  to  the  District  Board  and  to  the  Sta¬ 
tistical  Bureau  of  the  Coal  Commission 
for  the  District  in  which  the  coal  origi¬ 
nated,  full  reports  of  all  reconsignments, 
and  shall  authorize  the  carrier  making 
such  reconsignments  to  furnish  complete 
information  thereon  to  such  Statistical 
Bureau. 

Section  X.  Substandard  Preparation  or 
Quality 

1.  Where  any  allowance  is  requested  by 
a  buyer  of  coal  on  any  shipment  claimed 
to  be  substandard  in  preparation  or  qual¬ 
ity,  the  Code  Member  or  the  sales  agent, 
with  the  prior  approval  of  the  Code  Mem¬ 
ber,  may  on  or  before  the  maturity  date 
of  the  invoice,  make  settlement  and  agree 
with  the  buyer  upon  any  amount  reason¬ 
ably  to  be  deducted  for  such  inferior  coal 
and  accept  payment  therefor  at  less  than 
the  minimum  prices;  provided,  however, 
that  in  each  such  case  the  Code  Member 
shall  within  five  (5)  days  after  granting 
such  allowance  file  with  the  Statistical 
Bureau  of  the  Coal  Commission  in  the 
District  in  which  the  coal  originates,  a 
verified  statement  giving  the  following 
information: 

(a)  The  name  and  address  of  the  con¬ 
signee  and  the  reason  for  the  request  for 
the  allowance 

(b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name  of 
the  mine,  the  Code  Member,  the  date  of 
shipment,  the  grade  and  size  of  coal,  the 
destination,  and  the  amount  of  allow¬ 
ance  or  adjustment  made 

(c)  Such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction  or  allow¬ 
ance 

(d)  A  statement  that  the  adjustment 


the  Act. 


The  Code  Member  shall  also  file,  to¬ 
gether  with  the  statement,  a  written 
claim  duly  executed  by  or  on  behalf  of 
the  buyer  and  verified  by  affidavit,  set¬ 
ting  forth  the  amount  claimed  by  way 
of  deduction  and  the  reasons  for  the 
complaint. 

2.  All  such  adjustments  and  allow¬ 
ances  shall  be  subject  to  review*  by  the 
Coal  Commission. 

Section  XI.  Substitutions 

No  Code  Member  or  his  sales  agent 
shall  make  any  substitution  upon  any 
spot  order  or  contract,  of  any  grade  or 
size  of  coal  taking  a  minimum  price 
higher  than  the  price  specified  in  such 
order  or  contract,  except  upon  the  fol¬ 
lowing  conditions: 


ber  obligated  to  fill  the  spot  order  or 
contract  has  already  produced  and 
loaded  into  transportation  facilities,  and 
which  coal  cannot  be  sold  promptly  at 
not  less  than  the  established  minimum 
price  therefor  by  the  exercise  of  the  usual 
sales  effort. 

Each  substitution  shall  be  limited  to  a 
specific  tonnage  for  shipment  during  a 
stated  period,  and  on  a  specific  order  or 
contract  and  from  a  specific  mine. 

(c)  The  substitution  must  be  reason¬ 
ably  necessary  as  an  emergency  measure 
in  order  to  continue  operation  of  the 
mine  of  the  code  member  from  which  the 
coal  applying  on  the  original  order  or 
contract  is  to  be  shipped. 

(d)  The  purchaser  of  the  coal  shall  be 
duly  notified  of  the  proposed  substitution 

j  and  shall  evidence  his  willingness  to  ac¬ 
cept  the  same. 

(e)  The  proposed  substitution  shall 
not  be  made  with  the  purpose  or  effect 
of  conferring  any  advantage  on  the  pur¬ 
chaser  or  securing  any  preference  or  ad¬ 
vantage  for  the  applicant  over  his  com¬ 
petitors  and  shall  not  create  any  prefer¬ 
ence  for  or  prejudice  against  the  district 

I  in  which  is  located  the  mine  producing 
the  coal  for  which  the  substitution  is 
proposed. 

(f)  Each  substitution  must  first  be  ap¬ 
proved  by  the  Coal  Commission,  and 
such  approval  evidenced  by  a  permit 
issued  by  a  representative  of  the  Com¬ 
mission  duly  designated  for  the  district 
in  which  the  coal  is  produced. 

In  each  case  formal  application  for 
authority  to  make  substitution  shall  be 
made  upon  forms  provided  by  the  Com¬ 
mission  and  permits  shall  be  issued  pre¬ 
scribing  the  conditions  upon  which  sub¬ 
stitution  is  approved  in  each  case. 

(g)  Each  District  Board  shall  create  a 
Substitution  Committee  to  be  composed 
of  Board  members  or  employees  of  the 

I  Board,  which  shall  have  authority  to 
make  recommendations  to  the  repre¬ 
sentative  of  the  Coal  Commission  as  to 
the  granting  of  substitution  permits 
within  the  district. 

So  far  as  practicable,  the  representa¬ 
tive  of  the  Commission  shall  confer  with 
such  Committee  upon  receipt  of  each  ap¬ 
plication  for  a  substitution  permit  and 
shall  make  available  to  the  Committee 
such  information  concerning  the  appli¬ 
cation  as  is  permitted  by  law  and  the 
regulations  of  the  Commission. 

(h)  In  each  case  of  shipment  under  a 
substitution  permit  each  invoice  shall 
specifically  show  the  permit  number  and 
the  size  and  grade  of  coal  substituted. 

(i)  The  representative  of  the  Commis¬ 
sion  shall  mail  daily  to  the  office  of  the 
District  Board  copies  of  substitution  per¬ 
mits  granted  and  shall  mail  weekly,  to 
all  District  Boards  within  the  price  area, 
summaries  of  substitution  permits 
granted  during  the  week. 


(a)  The  proposed  substitution  shall 

not  be  an  expressed  or  implied  condition  I  The  Commission  may  from  time  to 
of  the  order  or  contract.  time  publish  the  essential  facts  as  to  all 

(b)  The  coal  proposed  to  be  substi-  substitution  permits  granted  in  any  dis- 
tuted  must  be  coal  which  the  code  mem-  I  trict  or  price  area. 
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Section  XII.  Miscellaneous 

General 

1.  The  minimum  prices  established  by 
the  Commission  shall  not  apply  to  coal 
sold  and  shipped  outside  the  domestic 
market  as  defined  in  the  Act  and  in 
these  Marketing  Rules  and  Regulations. 

2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 
and  shipped  outside  the  continental 
United  States. 

3.  No  coal  shall  be  sold  or  delivered  or 
offered  for  sale  at  a  price  below  the  min¬ 
imum  or  above  the  maximum  therefor ' 
established  by  the  Commission,  and  the 
sale  or  delivery  or  offer  for  sale  of  coal 
at  a  price  below  such  minimum  or  above 
such  maximum  shall  constitute  a  viola¬ 
tion  of  the  Code:  Provided,  that  the 
provisions  of  this  paragraph  shall  not 
apply  to  a  lawful  and  bona  fide  written 
contract  entered  into  prior  to  June  16, 
1933,  which  has  been  filed  with  the  Coal 
Commission. 

4.  If,  in  converting  a  net  or  gross  ton 
price,  freight  rate  or  freight  rate  dif¬ 
ferential,  the  calculation  extends  to 
more  than  3  decimals,  and  the  4th  deci¬ 
mal  is  .0005  or  more,  it  shall  be  added  as 
.001,  and  if  under  .0005  it  shall  be 
eliminated. 

5.  All  coal  shall  be  sold  and  invoiced 
on  a  price  per  ton  basis,  and  all  coal 
must  be  sold  and  invoiced  under  the  size, 
price  classification  and  other  designation 
therefor  in  the  price  schedule  published 
by  the  Coal  Commission. 

6.  Failure  to  file  information  required 
by  these  Marketing  Rules  and  Regula¬ 
tions  or  the  filing  of  false  information, 
wilfully  made,  will  subject  the  party  fail¬ 
ing  to  file  the  information  required,  or 
the  party  so  filing,  to  the  penalties  of  the 
Act  and  other  penalties  imposed  by  law. 

Advertising 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any  Code 
Member  or  his  sales  agent  to  any  pur¬ 
chaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial 
participation  by  retailers  of  coal,  may 
conduct  advertising  campaigns  seeking 
to  increase  the  use  of  coal.  The  amount 
of  expenditures  incurred  by  a  Code 
Member,  his  agent  or  representative  for 
advertising  shall  be  subject  to  review  by 
the  Coal  Commission  as  to  the  good  faith 
of  the  transaction. 

Screening  for  Buyer's  Account 

1.  The  screening  of  mine  run  or  re¬ 
screening  of  other  grades  of  coal,  sold 
and  billed  as  such,  for  the  buyer’s  ac¬ 
count  for  the  purpose  of  keeping  the 
resultant  products  separate  in  the  ship¬ 
ment  thereof  is  prohibited. 

Coal  Confiscated  or  Lost  in  Transit 

1.  All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not 
less  than  the  minimum  price  established 


for  such  coal  for  shipment  to  the  desti¬ 
nation  and  use  to  which  the  coal  was, 
sold  or  the  established  price  for  sale  to 
the  carrier  at  the  place  of  confiscation  or 
loss,  whichever  may  be  the  higher. 

Revision  of  Marketing  Rules  and 
Regulations 

1.  These  Marketing  Rules  and  Regu¬ 
lations  are  subject  to  revision  and 
amendment  by  further  order  of  the  Coal 
Commission. 

UNFAIR  METHODS  OF  COMPETITION 

In  accordance  with  the  provisions  of 
Section  4  n  (i)  of  the  Act,  the  following 
practices  with  respect  to  coal  are  un¬ 
fair  methods  of  competition  and  shall 
constitute  violations  of  the  Code: 

1.  The  consignment  of  unordered  coal, 
or  the  forwarding  of  coal  which  has  not 
actually  been  sold,  consigned  to  the  pro¬ 
ducer  or  his  agent:  Provided,  however, 
that  coal  which  has  not  actually  been 
sold  may  be  forwarded,  consigned  to  the 
producer  or  his  agent  at  rail  or  track 
yards,  tidewater  ports,  river  ports,  or 
lake  ports,  or  docks  beyond  such  ports, 
when  for  application  to  any  of  the  fol¬ 
lowing  classes:  Bunker  coal,  coal  appli¬ 
cable  against  existing  contracts,  coal  for 
storage  (other  than  in  railroad  cars)  by 
the  producer  or  his  agent  in  rail  or  track 
yards  or  on  docks,  wharves,  or  other 
yards  for  resale  by  the  producer  or  his 
agent. 

2.  The  adjustment  of  claims  with  pur¬ 
chasers  of  coal  in  such  manner  as  to 
grant  secret  allowances,  secret  rebates, 
or  secret  concessions,  or  other  price  dis¬ 
crimination. 

3.  The  prepayment  of  freight  charges 
with  intent  to  or  having  the  effect  of 
granting  a  discriminatory  credit  allow¬ 
ance. 

4.  The  granting  in  any  form  of  ad¬ 
justments,  allowances,  discounts,  credits, 
or  refunds  to  purchasers  or  sellers  of 
coal,  for  the  purposes  or  with  the  effect 
of  altering  retroactively  a  price  previ¬ 
ously  agreed  upon,  in  such  manner  as 
to  create  price  discrimination. 

5.  The  predating  or  postdating  of  any 
invoice  or  contract  for  the  purchase  or 
sale  of  coal,  except  to  conform  to  a 
bona-fide  agreement  for  the  purchase 
or  sale  entered  into  on  the  predate. 

6.  The  payment  or  allowance  in  any 
form  or  by  any  device  of  rebates,  re¬ 
funds,  credits,  or  unearned  discounts,  or 
the  extension  to  certain  purchasers  of 
services  or  privileges  not  extended  to  all 
purchasers  under  like  terms  and  condi¬ 
tions,  or  under  similar  circumstances. 

7.  The  attempt  to  purchase  business, 
or  to  obtain  information  concerning  a 
competitor’s  business  by  concession, 
gifts,  or  bribes. 

8.  The  intentional  misrepresentation 
of  any  analysis  or  of  analyses,  or  of 
sizes,  or  the  intentional  making,  causing, 
or  permitting  to  be  made,  or  publishing, 
of  any  false,  untrue,  misleading,  or  de¬ 
ceptive  statement  by  way  of  advertising, 


invoicing,  or  otherwise  concerning  the 
size,  quality,  character,  nature,  prepara¬ 
tion,  or  origin  of  any  coal  bought,  sold, 
or  consigned. 

9.  The  unauthorized  use,  whether  in 
written  or  oral  form,  of  trade-marks, 
trade  names,  slogans,  or  advertising 
matter  already  adopted  by  a  competitor, 
or  any  deceptive  approximation  thereof. 

10.  Inducing  or  attempting  to  induce, 
by  any  means  or  device  whatsoever,  a 

j  breach  of  contract  between  a  competitor 
and  his  customer  during  the  term  of 
such  contract. 

11.  Splitting  or  dividing  commissions, 
brokers’  fees,  or  brokerage  discounts,  or 
otherwise  in  any  manner  directly  or  in¬ 
directly  using  brokerage  commissions  or 
jobbers’  arrangements  or  sales  agencies 
for  making  discounts,  allowances,  or  re¬ 
bates,  or  prices  other  than  those  deter¬ 
mined  under  this  Act,  to  any  industrial 
consumer  or  to  any  retailers,  or  to  others, 
whether  of  a  like  or  different  class. 

12.  Selling  to,  or  through,  any  broker, 
jobber,  commission  account,  or  sales 
agency,  which  is  in  fact  or  in  effect  an 
agency  or  an  instrumentality  of  a  re¬ 
tailer  or  an  industrial  consumer  or  of  an 
organization  of  retailers  or  industrial 
consumers,  whereby  they  are*  any  of 
them  secure  either  directly  or  indirectly 
a  discount,  dividend,  allowance,  or  re¬ 
bates,  or  a  price  other  than  that  deter¬ 
mined  in  the  manner  prescribed  by  this 
Act. 

13.  Employing  any  person  or  appoint¬ 
ing  any  sales  agent,  at  a  compensation 
obviously  disproportionate  to  the  ordi¬ 
nary  value  of  the  service  or  services  ren¬ 
dered,  and  whose  employment  or  ap¬ 
pointment  is  made  with  the  primary 
intention  and  purpose  of  securing  prefer¬ 
ment  with  a  purchaser  or  purchasers  of 
coal. 

PENALTIES 

Section  5  (b)  of  Bituminous  Coal  Act: 

“The  membership  of  any  such  coal  pro¬ 
ducer  in  such  code  and  his  right  to  an  ex¬ 
emption  from  the  taxes  imposed  by  section 
3  (b)  of  this  Act,  may  be  revoked  by  the 
Commission  upon  written  complaint  by  any 
code  members  or  district  board,  or  any  State 
or  political  subdivision  of  a  State,  or  the 
consumers’  counsel,  after  a  hearing,  with 
thirty  days’  written  notice  to  the  member, 
upon  proof  that  such  member  has  wilfully 
violated  any  provision  of  the  code  or  any 
regulation  made  thereunder;  and  in  such  a 
hearing  any  code  member  or  district  board, 
or  any  State  or  political  subdivision  of  a 
State,  or  the  consumers’  counsel,  or  any 
consumer  or  employee,  and  the  Commissioner 
of  Internal  Revenue,  shall  be  entitled  to 
present  evidence  and  be  heard:  Provided, 
that  the  Commission,  in  its  discretion,  may 
in  such  case  make  an  order  directing  the 
code  member  to  cease  and  desist  from  viola¬ 
tions  of  the  code  and  regulations  made 
thereunder  and  upon  failure  of  the  code 
member  to  comply  with  such  order  the  Com¬ 
mission  may  apply  to  a  circuit  court  of  ap¬ 
peals  to  enforce  such  order  in  accordance 
with  the  provisions  of  subsection  (c)  of  sec¬ 
tion  6  or  may  reopen  the  case  upon  ten  days’ 
notice  to  the  code  member  affected  and 
proceed  in  the  hearing  thereof  as  above 
provided.” 


•So  in  original. 
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Section  5  (c)  of  Bituminous  Coal  Act: 

“Any  producer  whose  membership  in  the 
code  and  whose  right  to  an  exemption  from 
the  tax  imposed  by  section  3  (b)  of  this 
Act  shall  have  been  revoked  and  canceled 
may  apply  to  the  Commission  and  shall  have 
the  right  to  have  his  membership  in  the 
code  restored  upon  payment  by  him  to  the 
United  States  of  double  the  amount  of  the 
tax  provided  in  Section  3  (b)  upon  the  sales 
price  at  the  mine,  or  the  market  value  at  the 
mine  if  disposed  of  otherwise  than  by  sale  at 
the  mine,  or  if  sold  otherwise  than  through 
an  arms’  length  transaction,  of  the  coal  sold 
or  disposed  of  by  the  code  member  in  viola¬ 
tion  of  the  code  or  regulations  thereunder 
(but  in  no  case  shall  such  sales  price  or 
market  value  be  taken  to  be  less  than  the 
minimum  price  established  by  the  Commis¬ 
sion  for  such  coal  and  in  effect  at  the  time 
of  such  sale  or  other  disposal) ,  as  found  by 
the  Commission  under  subsection  (b)  hereof. 
The  Commission  shall  thereupon  certify  to 
the  Commissioner  of  Internal  Revenue  and 
to  the  collector  of  internal  revenue  for  the 
internal  revenue  collection  district  in  which 
the  producer  resides  the  amount  of  the  re¬ 
quired  payment  as  found  under  clause  (5) 
of  subsection  (b) ,  and  upon  payment  of  such 
amount  to  the  Commissioner  or  the  collector 
such  officer  shall  notify  the  Commission 
thereof.” 

Section  10  (c)  of  Bituminous  Coal 
Act: 

"If  any  producer  required  by  this  Act  or 
the  code  or  regulation  made  thereunder  to 
file  a  report  shall  fail  to  do  so  within  the 
time  fixed  for  filing  the  same,  and  such 
failure  shall  continue  for  fifteen  days  after 
notice  of  such  default,  the  producer  shall 
forfeit  to  the  United  States  the  sum  of  $50 
for  each  and  every  day  of  the  continuance 
of  such  failure,  which  forfeiture  shall  be 
payable  into  the  Treasury  of  the  United 
States,  and  shall  be  recoverable  in  a  civil 
suit  in  the  name  of  the  United  States, 
brought  in  the  district  where  the  producer 
has  his  principal  office  or  in  any  district  in 
which  he  shall  do  business.  It  shall  be  the 
duty  of  the  various  district  attorneys,  under 
the  direction  of  the  Attorney  General  of  the 
United  States,  to  prosecute  for  the  recovery 
of  forfeiture.” 

Section  35  of  the  Criminal  Code  as 
amended  by  the  Act  of  June  18,  1934,  c. 
587,  48  Stat.  996  (U.  S.  C.,  Title  18,  sec. 
80): 

“Whoever  shall  make  or  cause  to  be  made 
or  present  or  cause  to  be  presented,  for  pay¬ 
ment  or  approval,  to  or  by  any  person  or 
officer  in  the  civil,  military,  or  naval  serv¬ 
ice  of  the  United  States,  or  any  department 
thereof,  or  any  corporation  in  which  the 
United  States  of  America  is  a  stockholder, 
any  claim  upon  or  against  the  Government 
of  the  United  States,  or  any  department  or 
officer  thereof,  or  any  corporation  in  which 
the  United  States  of  America  is  a  stock¬ 
holder,  knowing  such  claim  to  be  false,  fic¬ 
titious,  or  fraudulent;  or  whoever  shall 
knowingly  and  wilfully  falsify  or  conceal  or 
cover  up  by  any  trick,  scheme,  or  devise  a 
material  fact,  or  make  or  cause  to  be  made 
any  false  or  fraudulent  statements  or  rep¬ 
resentations,  or  make  or  use  or  cause  to  be 
made  or  used  any  false  bill,  receipt,  voucher, 
roll,  account,  claim,  certificate,  affidavit,  or 
deposition,  knowing  the  same  to  contain  any 
fraudulent  or  fictitious  statement  or  entry, 
in  any  matter  within  the  jurisdiction  of 
any  department  or  agency  of  the  United 
States  or  of  any  corporation  in  which  the 
United  States  of  America  is  a  stockholder 
shall  be  fined  not  more  than  $10,000  or  im¬ 
prisoned  not  more  than  ten  years,  or  both. 

Section  37  of  the  Criminal  Code  (U.  S. 
C.  88): 

“If  two  or  more  persons  conspire  either 
to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  in 


any  manner  or  for  any  purpose,  and  one  or 
more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  each  of  the  parties 
to  such  conspiracy  shall  be  fined  not  more 
than  $10,000,  or  imprisoned  not  more  than 
two  years,  or  both.”  (R.  S.  §  5440;  May  17, 
1879,  c.  8,  21  Stat.  4;  Mar.  4,  1909,  c.  321,  § 

37,  35  Stat.  1086.) 

Minimum  Price  Area  No.  1 — District 
Board  No.  4 

PROPOSED  MARKETING  RULES  AND  REGU¬ 
LATIONS 

A  witness  for  District  Board  No.  4, 
properly  qualified  as  an  expert  in  the 
marketing  of  coal  in  that  District,  intro¬ 
duced  into  evidence  as  Exhibit  No.  616, 
the  rules  and  regulations  proposed  by 
District  Board  No.  4  in  compliance  with 
Commission  Order  No.  248.  The  witness 
testified  that  these  rules  and  regulations 
were  submitted  to  Code  Members  within 
said  District  on  August  22,  1938,  and 
that  eleven  protests  against  such  rules 
and  regulations  were  filed  with  the 
Board.  All  of  said  protests  were  granted 
by  action  of  the  Board  on  September  1, 
1938,  and  incorporated  in  Exhibit  No. 
616.  The  witness  testified  that  in  his 
opinion  and  in  the  opinion  of  the  mem¬ 
bers  of  the  District  Board  the  rules  and 
regulations  contained  in  Exhibit  No.  616 
are  reasonable,  not  inconsistent  with  the 
requirements  of  Section  4  of  the  Act  and 
in  conformance  with  the  standards  of 
fair  competition  contained  in  the  Act. 

Although  the  witness  testified  that 
definitions  7,  8,  9  and  10  were  necessary 
for  the  proper  regulation  of  the  distri¬ 
bution  of  coal  for  lower  lake  ports  to  the 
upper  lake  docks,  these  terms  are  only 
used  in  rules  2  to  6  of  Section  m,  re¬ 
lating  to  the  registration  of  distributors. 
In  light  of  the  Chairman’s  statement 
that  such  rules  should  not  be  received  or 
discussed  in  this  hearing,  we  are  of  the 
opinion  that  such  definitions  should  be 
deleted.  For  the  same  reason,  we  are  of 
the  opinion  that  definitions  5,  6,  26  and 
27  should  be  deleted  and  that  the  defini¬ 
tion  of  a  “distributor”  contained  in  para¬ 
graph  4  of  Section  I  should  be  modified 
to  read  as  follows: 

A  “registered  distributor”  is  a  person 
who  has  been  duly  registered  by  the  Coal 
Commission  pursuant  to  the  rules  and 
regulations  prescribed  by  the  Commis¬ 
sion  for  the  administration  of  Section  4 
II  (h)  of  the  Act. 

For  the  purpose  of  clarification,  we 
modify  definition  3  of  Section  I  to  read 
as  follows: 

A  “commission”  is  the  total  of  all  com¬ 
pensations  and  allowances  received  by  a 
sales  agent  from  a  code  member  for  serv¬ 
ices  rendered  in  the  sale  of  coal. 

For  the  purpose  of  clarification,  we 
modify  the  definition  of  a  “commitment” 
contained  in  paragraph  15  of  Section  I  to 
read  as  follows: 

A  “commitment”  is  the  status  of  a  con¬ 
tract  between  the  time  a  quotation  is  ac¬ 
cepted  or  an  option  is  exercised  and  the 


time  the  contract  is  formally  reduced  to 
writing. 

The  terms  “retailing”,  “public  institu¬ 
tions”  and  “industrial  plants”,  defined  in 
paragraphs  12,  18  and  19  of  Section  I, 
are  applicable  only  to  rules  which  have 
been  deleted  for  reasons  later  set  forth. 
Accordingly,  these  definitions  should 
likewise  be  deleted. 

We  are  of  the  opinion  that  definitions 
16  to  25  contained  in  Section  I  of  the 
composite  findings  hereafter  given  are 
reasonable  and  desirable.  The  District 
Board  did  not  define  these  terms,  al¬ 
though  they  appeared  in  various  rules 
proposed  by  the  District  Board. 

The  witness  stated  that  the  purpose  of 
rule  6  of  Section  V  of  Exhibit  616  is  to 
provide  for  review  of  commissions  paid 
to  sales  agents  in  order-  to  prevent  pro¬ 
ducers  from  paying  exorbitant  commis¬ 
sions  in  violation  of  the  Code.  We  are 
of  the  opinion  that  the  rule,  as  sub¬ 
mitted  by  the  District  Board,  is  too  broad 
for  the  reason  that  review  is  not  limited 
solely  to  complaints  of  violation  of  the 
Code.  Accordingly,  we  modify  rule  6  of 
Section  V  to  read  as  follows: 

Subject  to  further  order  of  the  Coal 
Commission,  the  amount  of  commission 
to  be  paid  by  a  Code  Member  to  his 
sales  agent  shall  be  fixed  by  agreement 
of  the  parties,  subject,  however,  that 
upon  complaint  of  violation  of  the  unfair 
methods  of  competition,  as  provided  in 
the  Act,  the  amount  of  such  commission 
shall  be  subject  to  review  by  the  Coal 
Commission. 

We  are  of  the  opinion  that  rules  7  (a) 
and  (b)  of  Section  V,  in  so  far  as  they 
prohibit  the  granting  of  a  discount  to 
a  registered  distributor  in  the  situations 
enumerated  therein,  cannot  be  properly 
enforced  and  should  be  deleted.  In  a 
proceeding  against  a  Code  Member  for 
j  violation  of  these  rules,  it  would  be  very 
difficult  to  prove  knowledge  on  the  part 
of  the  Code  Member  as  to  how  the  dis¬ 
tributor  intended  to  distribute  the  coal 
which  he  purchased  from  the  Code  Mem¬ 
ber  or  as  to  the  relationship  which  may 
exist  between  the  distributor  and  the 
consumer  to  whom  he  sells  the  coal. 
From  the  point  of  view  of  enforcement, 
these  rules  could  only  be  properly  effec¬ 
tuated  by  rules  which  would  prohibit  the 
distributor  from  receiving  a  discount  in 
the  instances  enumerated  in  the  rules, 
and  such  rules  are  the  subject  of  con¬ 
sideration  under  a  hearing  held  pursuant 
to  Section  4,  Part  II  (h)  of  the  Act. 

The  same  difficulty  of  enforcement  is 
present  in  rule  5  of  Section  V.  In  light 
of  the  witness’  testimony  that  rule  5 
might  better  be  effectuated  by  a  rule 
which  would  prohibit  distributors  from 
receiving  a  discount  in  the  situations 
enumerated  in  the  rule,  we  are  of  the 
opinion  that  rule  5  of  Section  V  should 
be  deleted. 

In  so  far  as  rule  7  (a)  of  Section  V 
prohibits  the  payment  of  a  commission 
to  a  sales  agent  where  the  coal  is  distrib¬ 
uted  by  the  sales  agent  over  or  through 
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a  vehicle,  dock,  trestle,  yard  or  other 
facilities,  directly  or  indirectly  owned, 
operated  or  controlled  by  the  sales  agent 
or  with  which  he  is  otherwise  affiliated, 
we  are  of  the  opinion  that  the  rule 
should  be  deleted.  It  is  not  shown  in  the 
record  that  such  forms  of  distribution 
would  lend  themselves  to  evasion  of 
minimum  prices  or  to  violation  of  the 
code. 

In  so  far  as  rule  7  (b)  prohibits  the 
payment  of  the  commission  to  a  sales 
agent  where  the  sales  agent  owns  or  con¬ 
trols  the  purchaser  to  whom  he  sells  the 
coal,  we  are  of  the  opinion  that  this  rule 
is  a  proper  subject  for  a  hearing  held 
under  Section  4  II  (g)  of  the  Act  which 
provides  that  prices  may  not  be  evaded 
through  the  use  of  subsidiaries  or  affili¬ 
ated  sales  or  transportation  companies. 
Accordingly,  we  find  that  rule  7  (b) 
should  be  modified  in  the  manner  set 
forth  in  rule  10  of  Section  n  of  the  com¬ 
posite  findings  hereinafter  given. 

The  witness  testified  that  the  reason 
for  rule  4  of  Section  IX  was  to  protect 
a  retail  dealer  as  to  price  in  his  contrac¬ 
tual  relationships  between  a  public  insti¬ 
tution  or  an  industrial  plant.  We  are 
of  the  opinion  that  this  rule  should  be 
deleted  for  the  reason  that  under  the  Act 
the  governing  minimum  price  as  to  all 
contracts  is  the  price  in  effect  at  the  time 
of  the  making  of  the  contract. 

We  are  of  the  opinion  that  the  second 
paragraph  of  rule  8  (e)  of  Section  XII 
should  be  deleted  for  the  reason  that  it 
is  impractical  to  administer.  Likewise, 
rule  8  (f)  of  Section  XII  should  be 
deleted  for  the  reason  that  it  creates 
an  unreasonable  discrimination. 

In  light  of  the  opinion  of  the  witness 
that  it  would  be  reasonable  for  the  anal¬ 
ysis  filed  under  Section  VIII  to  show 
moisture  content,  we  modify  the  second 
sentence  of  rule  1  of  Section  vni  so  as 
to  require  that  the  analysis  filed  shall 
show  the  moisture  content. 

In  light  of  the  witness’  opinion  that  it 
would  be  reasonable  to  provide  that  all 
coal  must  be  sold  and  invoiced  on  a  price 
per  ton  basis,  we  modify  the  second  sen¬ 
tence  of  rule  6  of  Section  XII  to  read 
as  follows: 

All  coal  shall  be  sold  and  invoiced  on  a 
price  per  ton  basis,  and  all  coal  must  be 
sold  and  invoiced  under  the  designation 
shown  therefor  in  the  price  schedule  pub¬ 
lished  by  the  Coal  Commission. 

The  witness  testified  that  a  rule  would 
be  reasonable  which  provides  that  each 
Code  Member  shall  require  all  of  his 
sales  agents  clearly  to  set  forth  upon 
any  form  of  solicitation,  contract,  spot 
order  or  invoice  the  name  of  the  Code 
Member  principal,  and  the  name  of  the 
mine  or  mines  from  which  shipment  was 
made  or  is  to  be  made.  Therefore,  we 
are  of  the  opinion  that  the  following 
rule  should  be  added  to  the  rules  pro¬ 
posed  by  the  District  Board  in  Section  II 
of  Exhibit  No.  616: 

Each  Code  Member  shall  require  all  his 
sales  agents  clearly  to  set  forth  upon  any 


form  of  solicitation,  contract,  spot  order, 
invoice,  and  statement  of  account  cover¬ 
ing  coal  sold  or  offered  for  sale,  the  name 
of  such  Code  Member  principal,  and  the 
name  of  the  mine  or  mines  from  which 
shipment  was  made  or  is  to  be  made  and 
if  the  name  of  the  sales  agent  also  ap¬ 
pears  in  the  transaction,  then  the  above 
mentioned  forms  shall  also  disclose  the 
fact  of  agency  relationship  with  the  Code 
Member  principal. 

The  witness  testified  that  it  would  be 
reasonable  to  provide  that  the  statement 
filed  with  the  Statistical  Bureau  under 
rule  5  of  Section  XII,  where  an  allow¬ 
ance  for  coal  which  is  sub-standard  in 
preparation  or  quality  has  been  granted, 
should  also  be  filed  with  the  District 
Board.  Accordingly,  we  modify  rule  5 
of  Section  V  to  provide  that  the  state¬ 
ment  relating  to  allowances  for  shipment 
of  coal  which  is  sub-standard  in  prepa¬ 
ration  or  quality  should  be  filed  with  the 
Statistical  Bureau  and  the  District  Board 
in  the  District  in  which  the  coal  origi¬ 
nates. 

The  witness  for  District  Board  No.  4 
testified  that  he  heard  the  cross-exami¬ 
nation  of  Mr.  J.  O.  Smith,  the  witness 
for  District  Board  No.  2,  by  the  Com¬ 
mission’s  counsel  and  that  he  agreed 
with  the  answers  Mr.  Smith  gave  to  the 
questions  propounded  to  him  by  the 
Commission’s  counsel  in  so  far  as  such 
answers  were  not  in  conflict  with  the 
opinions  the  witness  expressed  as  to  the 
specific  rules  proposed  by  his  Board. 

Rule  2  of  Section  I  defining  a  sales 
agent  is  identical  with  the  definition 
proposed  by  District  Board  No.  2.  The 
witness  for  District  Board  No.  2  testified 
that  his  Board  did  not  intend  by  this 
definition  or  by  rules  2  and  3  of  Section 
II  of  the  Board’s  proposals  that  a  Code 
Member  shall  evidence  in  writing  the 
appointment  of  an  ordinary  salesman 
who  is  regularly  and  continuously  em¬ 
ployed  at  a  stated  salary  per  week  and 
that  such  writing  should  be  filed  with  the 
Statistical  Bureau.  In  light  of  this  tes¬ 
timony,  we  are  of  the  opinion  that  defi¬ 
nition  2  of  Section  I  should  be  modified 
to  read  as  follows: 

A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided,  that  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “sales  agent”) 
regularly  and  continuously  employed  by 
a  code  member,  whose  sole  compensation 
is  a  stated  salary  per  week,  per  month,  or 
per  year,  and  who  regularly  devotes  the 
major  portion  of  his  time  to  the  solicita¬ 
tion  of  purchases  of  coal  produced  by  his 
code  member  employer. 

In  the  opinion  of  the  witness  for  Dis¬ 
trict  Board  No.  2,  it  would  be  reasonable 
and  desirable  to  provide  for  the  filing  of 
agreements  modifying  sales  agency  con¬ 
tracts.  Accordingly,  we  modify  rule  3 
of  Section  II  to  provide  for  such  filing. 
In  order  fully  to  effectuate  the  purpose 


of  this  rule,  we  are  of  the  opinion  that 
this  rule  should  be  further  modified  as 
hereinafter  set  forth  in  rule  4  of  Sec¬ 
tion  II  of  the  composite  findings  so  as 
clearly  to  indicate  that  the  writing  shall 
set  forth  all  the  terms  and  conditions  of 
the  contract  including  the  amount  or 
basis  of  the  sales  agent’s  commission. 

In  light  of  the  testimony  of  the  wit¬ 
ness  for  District  Board  No.  2,  and  in 
order  properly  to  effectuate  rule  5  of 
Section  n,  which  provides  that  a  list 
showing  the  names  and  addresses  of 
sales  agents  and  Code  Members  for  whom 
such  agents  act  shall  be  published  by  the 
Coal  Commission  from  time  to  time,  we 
are  of  the  opinion  that  the  Code  Mem¬ 
ber  principal  shall  report  to  the  Statis¬ 
tical  Bureau  the  expiration,  termination 
or  rescission  of  all  sales  agency  con¬ 
tracts.  For  the  same  reasons,  the  Code 
Member  should  file  with  the  Coal  Com¬ 
mission  a  list  showing  the  names  and 
addresses  of  his  sales  agents  and  should 
also  report  any  change  in  such  list. 

The  witness  for  District  Board  No.  2 
testified  that  the  sales  representative 
contemplated  by  rule  4  of  Section  II  is 
not  employed  by  the  Code  Member  at  his 
principal  place  of  business  or  at  a  regu¬ 
larly  established  sales  office.  Accord¬ 
ingly,  we  so  modify  rule  4  of  Section  II. 
It  is  apparent  that  the  District  Board  by 
this  rule  intended  that  each  Code  Mem¬ 
ber  shall  file  monthly  with  the  Statisti¬ 
cal  Bureau  a  statement  showing  the 
tonnage  sold  to  distributors  and  the 
amount  of  discounts  paid  or  allowed  to 
them.  We  are  of  the  opinion  that  this 
rule  should  be  clarified  so  as  clearly  to 
require  such  filing  as  provided  in  rule  5 
of  Section  II  of  the  composite  findings 
hereinafter  set  forth. 

The  witness  for  District  Board  No.  2 
stated  that  in  his  opinion  it  would 
amount  to  a  rebate  if  the  sales  agent’s 
compensation  or  commission  were  de¬ 
termined  on  a  tonnage  basis  and  the 
Code  Member  included  in  the  computa¬ 
tion  of  such  commission  any  part  of  the 
tonnage  of  coal  sold  by  him  to  the  sales 
agent.  The  witness  stated  that  a  rule 
prohibiting  the  payment  of  such  a  com¬ 
mission  would  be  reasonable.  Accord¬ 
ingly.  we  are  of  the  opinion  that  the  fol¬ 
lowing  rule  is  reasonable  and  should  be 
added  to  Section  II  of  the  rules  proposed 
by  the  District  Board: 

When  any  commissions  are  paid  to  a 
sales  agent  on  a  tonnage  basis,  the  Code 
Member  shall  not  include  in  the  compu¬ 
tation  of  such  commissions  any  part  of 
the  tonnage  of  coal  sold  by  him  to  the 
sales  agent,  whether  for  consumption  or 
resale. 

We  are  of  the  opinion  that  rule  7  of 
Section  II  of  the  rules  proposed  by  Dis¬ 
trict  Board  No.  4  should  be  clarified  in 
the  manner  hereinafter  set  forth  in  rule 
9  of  Section  II  of  the  composite  findings. 

In  light  of  the  statement  by  the  Chair¬ 
man  as  to  the  scope  of  the  hearing,  Sec¬ 
tions  III  and  IV  of  the  rules  proposed  by 
District  Board  No.  4  should  be  eliminated 


FEDERAL  REGISTER,  Wednesday ,  January  11 ,  1939 


169 


and  the  following  rule  substituted  there¬ 
for  under  Section  V: 

No  Code  Member  or  sales  agent  of  a 
Code  Member  shall  pay  or  allow  any  dis¬ 
count  from  minimum  prices  to  any  person 
unless  such  person  has  been  registered  by 
the  Coal  Commission  as  authorized  to  re¬ 
ceive  such  discount  at  the  time  of  the 
sale. 

Rule  1  of  Section  V  of  Exhibit  No.  616 
should  be  eliminated  for  the  reason  that 
it  is  in  substance  the  same  as  rule  7  of 
Section  II.  Rules  2  and  3  of  Section  V 
should  be  deleted  for  the  reason  that  they 
are  in  substance  the  same  as  the  rule  sub¬ 
stituted  in  those  findings  for  Sections  HI 
and  IV.  Rule  4  of  Section  V  for  the  pur¬ 
pose  of  clarity  should  be  amplified  to  read 
as  follows: 

Code  Members  or  their  sales  agents 
may  allow  discounts  from  minimum 
prices  on  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowances  prescribed 
by  the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

The  witness  for  District  No.  2,  in  testi¬ 
fying  to  a  rule  proposed  by  District  No.  2 
which  is  similar  to  rule  1  of  Section  VI, 
stated  that  it  was  highly  desirable  that 
the  minimum  prices  in  effect  at  the  time 
of  the  making  of  the  contract  should  gov¬ 
ern  while  rule  1  of  Section  VI  is  in  effect. 
We  are  of  the  opinion  that  the  governing 
minimum  price  under  the  Act  is  the  price 
in  effect  at  the  time  of  the  making  of  the 
contract.  The  witness  for  District  No.  4 
stated  that  in  order  to  minimize  the  ad¬ 
vantages  a  governmental  agency  would 
obtain  by  reason  of  being  given  the  right 
to  contract  for  a  year’s  time  while  rule  1 
of  Section  VI  is  in  effect,  it  is  reasonable 
to  provide  that  the  minimum  price  in  ef¬ 
fect  at  the  time  of  the  delivery  should 
govern  on  sales  to  governmental  agencies. 
The  witness  for  District  Board  No.  2 
stated  that  it  would  be  desirable  to  per¬ 
mit  sales  to  governmental  agencies  with¬ 
out  competitive  bidding,  for  periods  not 
exceeding  one  year  while  rule  1  of  Sec¬ 
tion  VI  is  in  effect  if  by  virtue  of  an  ex¬ 
press  exemption  in  the  statute  or  ordi¬ 
nance  the  governmental  agencies  may  en¬ 
ter  into  contracts  without  regard  to  com¬ 
petitive  bidding.  In  order  to  place  gov¬ 
ernmental  agencies  and  other  purchasers 
on  an  equal  basis  during  the  spot  order 
period,  the  governing  minimum  price  for 
deliveries  during  the  first  thirty  (30)  days 
of  a  contract  with  a  governmental 
agency,  should  be  the  price  in  effect  at 
the  time  of  the  making  of  the  contract. 
We  find  that  rule  1  of  Section  VI  should 
be  modified  to  read  as  follows: 

Subject  to  further  order  of  the  Coal 
Commission  no  Code  Member  or  sales 
agent  of  the  Code  Member  shall  enter 
into  any  agreement  or  order  for  the  sale 
of  coal  providing  for  delivery  for  a  pe¬ 
riod  in  excess  of  that  authorized  for  spot 
order,  and  no  prices  shall  be  less  than 
the  applicable  minimum  prices  in  effect 


at  the  time  of  the  making  of  the  agree¬ 
ment  or  order:  Provided,  however,  that 
contracts  for  periods  not  exceeding  one 
(1)  year  may  be  made  with  agencies  of 
the  Federal  Government  or  with  agencies 
of  State  or  local  governments,  where  the 
contract  is  entered  into  through  com¬ 
petitive  bidding,  at  the  following  appli¬ 
cable  minimum  prices: 

(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  the  making  of 
the  agreement; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  delivery  if  such 
price  is  higher  than  the  contract  price. 

Provided,  further,  that  contracts  for  pe¬ 
riods  not  exceeding  one  (1)  year  at  prices 
not  less  than  the  said  applicable  mini¬ 
mum  prices  may  be  made  with  agencies 
of  the  Federal  Government  or  with  such 
agencies  of  the  State  or  local  govern¬ 
ments,  in  the  absence  of  competitive  bid¬ 
ding,  where  by  virtue  of  an  express  ex¬ 
emption  in  the  statute  or  ordinance  such 
agencies  may  enter  into  contracts  for  the 
purchase  of  coal  without  regard  to  com¬ 
petitive  bidding. 

It  was  the  opinion  of  the  witness  for 
District  Board  No.  2  that  quotations 
should  become  null  and  void  only  upon 
the  establishment  of  a  higher  revised 
minimum  price  than  the  price  quoted. 
District  Board  No.  4  did  not  propose  any 
rule  limiting  the  effective  period  of  quo¬ 
tations  while  rule  1  of  Section  VI  is  in 
effect.  We  are  of  the  opinion  that  in 
order  properly  to  effectuate  the  rule  lim¬ 
iting  agreements  or  orders  to  a  30-day 
delivery  period,  quotations  should  be  uni¬ 
formly  limited  to  a  14-day  effective  pe¬ 
riod.  District  Board  No.  4  likewise  pro¬ 
posed  no  rule  limiting  the  effective  pe¬ 
riod  of  quotations  and  options  when  rule 

1  of  Section  VI  is  revoked  by  the  Com¬ 
mission  and  Code  members  are  permit-  I 
ted  to  enter  into  contracts  in  excess  of 
30-day  delivery  periods.  The  witness  for 
District  Board  No.  4,  however,  agreed 
with  the  witness  for  District  Board  No. 

2  that  when  rule  1  of  Section  VI  is  re¬ 
voked  Code  members  should  be  permitted 
to  enter  into  contracts  providing  for  a 
delivery  period  not  in  excess  of  twelve 
(12)  months,  except  by  special  permis¬ 
sion  and  approval  of  the  Coal  Commis¬ 
sion.  In  order  properly  to  effectuate  the 
rule  limiting  contracts  to  a  12-month  de¬ 
livery  period,  we  are  of  the  opinion  that 
quotations  and  options  should  be  uni¬ 
formly  limited  to  a  14-day  effective  pe¬ 
riod  when  rule  1  of  Section  VI  is  revoked. 

In  light  of  the  testimony  we  modify 
rule  2  of  Section  VI  to  read  as  follows: 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of 
coal.  When  the  above  rule  is  suspended 
or  revoked  by  the  Coal  Commission,  op¬ 
tions  for  the  sale  of  coal  may  be  given 
for  a  period  not  exceeding  fourteen  (14) 


days.  No  options  may  be  given  at  a  price 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  the  giving  of  the 
option.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
option  shall  not  have  been  exercised  at 
that  time,  the  option  thereupon  shall 
become  null  and  void:  Provided,  however, 
that  in  connection  with  offers  to  sell  to 
the  United  States  Government,  or  States 
or  political  subdivisions  thereof,  options 
may  be  given  for  a  period  not  exceeding 
forty-five  (45)  days  from  the  date  of  (he 
offer  or  from  the  final  date  for  the  filing 
of  offers. 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
quotation  shall  not  have  been  accepted 
at  that  time,  the  quotation  thereupon 
shall  become  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall 
require  of  his  offeree  that  the  acceptance 
of  a  quotation  or  the  exercise  of  an  option 
be  in  writing. 

The  witness  for  District  Board  No.  2 
testified  that  it  would  be  more  reasonable 
to  require  spot  orders  to  be  acknowledged 
or  accepted  within  five  (5)  business  days 
from  the  date  of  their  receipt  rather 
than  three  (3)  business  days  as  proposed 
by  District  Board  No.  2.  We  modify  rule 

1  of  Section  VII  to  read  as  follows: 

A  spot  order  shall  be  in  writing  or  con¬ 
firmed  in  writing  within  five  (5)  business 
days  from  the  date  of  the  making  thereof. 

The  witness  for  District  Board  No.  2 
testified  that  a  rule  proposed  by  his 
Board  similar  to  rule  2  (a)  of  Section 
VII  proposed  by  District  Board  No.  4  is 
necessary  in  order  to  prevent  a  sale 
below  the  minimum  price  by  absorbing 
transportation  charges.  Accordingly, 
this  rule  should  be  deleted  and  considered 
separately  in  a  hearing  held  pursuant  to 
Section  4  n  (g)  of  the  Act,  which  pro¬ 
hibits  such  absorption. 

In  light  of  the  testimony  of  the  wit¬ 
ness  for  District  Board  No.  2,  we  are  of 
the  opinion  that  rules  2  (b) ,  (c)  and  (d) 
of  Section  VII  should  be  modified  and 
clarified  in  the  manner  set  forth  in  rules 

2  (a),  (b)  and  (c)  of  Section  V  of  the 
composite  findings  hereinafter  given. 

The  witness  for  District  Board  No.  4 
agreed  with  the  opinions  given  by  the 
witness  Smith  for  District  Board  No.  2 
and  further  stated  that  all  modifications 
agreed  to  by  the  witness  Smith  were  rea¬ 
sonable.  In  view  of  this  testimony  we 
find  that  the  rules  relating  to  contracts 
contained  in  Section  VI  of  the  composite 
findings  hereinafter  given  should  be  ap¬ 
proved  for  District  No.  4.  Although  rule 
7  (b)  of  Section  VI  of  the  composite  find- 
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ings  is  of  doubtful  legality  we  approve  it 
at  this  time  for  the  purposes  of  coordina¬ 
tion  since  the  District  Boards  may  pro¬ 
pose  a  modified  coordinated  rule  which 
is  not  subject  to  legal  objection. 

In  light  of  the  testimony  of  a  witness 
for  District  Board  No.  2  relating  to  a  rule 
similar  to  rule  1  of  Section  VUI  pro¬ 
posed  by  District  Board  No.  4,  we  are  of 
the  opinion  that  rule  1  of  Section  VUI 
should  be  modified  in  the  manner  set 
forth  in  rule  1  of  Section  vm  of  the 
composite  findings  hereinafter  given. 
The  witness  for  District  Board  No.  2  tes¬ 
tified  that  in  his  opinion  premium  and 
penalty  contracts  should  not  be  author¬ 
ized  which  will  permit  the  sale  of  coal 
below  the  applicable  minimum  price 
through  the  exercise  of  the  penalty.  In 
addition,  the  information  required  to  be 
reported  by  rules  4  and  5  is  already  re¬ 
quired  to  be  reported  by  rule  1  of  Sec¬ 
tion  vm.  Accordingly,  we  are  of  the 
opinion  that  these  rules  should  be  de¬ 
leted  and  the  following  rule  should  be 
substituted  therefor: 

Prom  and  after  the  effective  date  of 
these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable  mini¬ 
mum  price  established  by  the  Coal  Com¬ 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided,  that  where  a 
Code  Member  has  entered  into  an  agree¬ 
ment  made  upon  a  penalty  or  a  premium 
and  penalty  basis,  this  rule  shall  not  be 
considered  as  affecting  any  claim  that 
the  buyer  might  otherwise  have  had  for 
sub-standard  preparation  or  quality 
under  Section  X  of  these  Marketing 
Rules  and  Regulations. 

Rule  1  of  the  section  entitled  “Terms  of 
Payment”  on  page  21  of  Exhibit  No.  616 
should  be  expanded  so  as  to  include  truck 
shipments.  Rule  3  of  the  section  entitled 
“Terms  of  Payment”  should  be  modified 
so  as  to  provide  that  payment  for  coal 
shipped  for  vessel  fuel  and  delivered  into 
vessels  at  ports  on  the  Great  Lakes  or 
tributary  waters  thereof  shall  be  made  on 
or  before  the  20th  day  of  the  month  fol¬ 
lowing  such  delivery.  The  witness  for 
District  Boa~d  No.  2  testified  that  Code 
members  should  not  be  permited  to  ac¬ 
cept  voluntarily  as  payment  in  full  any 
amount  which  is  less  than  the  minimum 
price  per  net  ton  at  the  time  of  the  mak¬ 
ing  of  the  contract  except  that  Code 
members  may  be  permitted  to  enter  into 
bona  fide  creditors’  composition  with 
other  creditors  of  a  defaulting  purchaser 
and  that  a  copy  of  such  composition 
should  be  filed  with  the  Statistical  Bu¬ 
reau.  We  are  of  the  opinion  that  the 
following  rule  should  be  approved  for 
District  No.  4  as  being  reasonable  and  in 
conformity  with  the  Act: 

No  Code  Member  shall  accept  as  pay¬ 
ment  in  full  for  any  account  for  the  sale 


of  coal  any  amount  which  is  less  than  the 
applicable  minimum  price  for  the  quan¬ 
tity  of  coal  involved.  Provided,  however, 
that  a  Code  Member  may  enter  into  a 
bona  fide  general  creditors’  composition 
with  other  creditors  of  a  defaulting  pur¬ 
chaser.  A  copy  of  such  creditors’  com¬ 
position  shall  be  filed  with  the  Statistical 
Bureau  within  ten  (10)  business  days 
from  the  date  of  making  such  compo¬ 
sition. 

In  the  light  of  the  opinion  of  the  wit¬ 
ness  for  District  Board  No.  2  that  such 
requirements  would  be  reasonable,  we 
modify  Rule  3  of  Section  XU  in  the 
manner  set  forth  in  Rule  1  of  Section  IX 
of  tbe  composite  findings  hereinafter 
given  so  that  the  statement  filed  with  the 
Statistical  Bureau  shall  show  the  price  at 
which  the  coal  was  sold,  the  ultimate  des¬ 
tination  of  the  coal,  the  name  of  the 
originating  mine,  the  grade  and  size  of 
the  coal  shipped,  and  the  amount  of  com¬ 
mission,  if  any,  paid  upon  the  resale  of 
the  coal. 

With  reference  to  Rule  5  of  Section  XII 
we  are  likewise  of  the  opinion  that  the 
statement  to  be  filed  with  the  Statistical 
Bureau  should  be  of  real  value  to  the 
Commission  and  should,  accordingly,  con¬ 
tain  all  relevant  information.  We  are  of 
the  opinion  that  the  statement  should 
show,  in  addition  to  the  information  re¬ 
quired  in  the  rule  as  proposed  by  the 
Board,  the  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name  of 
the  mine,  the  name  of  the  Code  Member, 
the  date  of  shipment,  the  grade  and  size 
of  coal,  and  the  destination. 

Rule  7  of  Section  XII  provides  that 
coal  confiscated  or  lost  in  transit  shall 
be  invoiced  to  the  carrier  at  the  market 
value  of  the  coal  but  in  no  event  at  less 
than  the  minimum  price  established 
therefor  by  the  Coal  Commission. 

We  are  of  the  opinion  that  this  rule 
should  be  modified  to  read  as  follows: 

All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not 
less  than  the  minimum  price  established 
for  such  coal  for  shipment  to  the  destina¬ 
tion  and  use  to  which  the  coal  was  sold  or 
the  established  price  for  sale  to  the  car¬ 
rier  at  the  place  of  confiscation  or  loss, 
whichever  may  be  the  higher. 

Rule  7  of  Section  X  does  not  state  as 
of  what  time  interest  should  be  charged 
or  what  locality  should  govern  the  inter¬ 
est  charged.  Furthermore,  a  discrimi¬ 
nation  appears  in  that  no  provision  is 
made  for  the  charging  of  interest  where 
the  due  date  of  the  account  is  extended 
by  agreement,  expressed  or  implied,  other 
than  by  the  acceptance  of  note,  trade 
acceptance  or  any  other  form  of  indebt¬ 
edness.  We  find,  therefore,  that  this  rule 
should  be  modified  to  read  as  follows : 

Where  the  due  date  of  the  account  is 
extended  by  agreement  of  the  parties, 
express  or  implied,  or  where  payment  is 
made  by  note,  trade  acceptance  or  other 
form  of  indebtedness,  the  seller  shall 
charge  and  the  buyer  shall  pay  interest 


from  and  after  the  due  date  of  the  ac¬ 
count  at  the  current  rate  in  the  locality 
to  which  the  coal  is  shipped  to  the  vendee. 

The  District  Board  provided  in  Section 
X,  relating  to  terms  of  payment,  that 
the  price  and  fair  trade  provisions  of  the 
Act  shall  not  be  violated  by  the  use  of 
terms  of  payment  and  that,  in  no  in¬ 
stance,  shall  the  term  of  payment  be 
more  favorable  than  as  specified  in  the 
rules.  However,  the  District  Board  did 
not  propose  any  specific  rule  making  the 
agreement,  express  or  implied,  to  extend 
credit  for  a  period  of  longer  than  that 
authorized  by  the  rules,  a  violation  of 
the  code.  We  are  of  the  opinion  that  the 
following  rule  is  necessary  and  reason¬ 
able  in  order  fully  to  effectuate  the  rules 
proposed  by  the  District  Board  relating 
to  terms  of  payment. 

The  agreement  by  a  Code  Member,  ex¬ 
pressed  or  implied,  to  extend  credit  for 
a  period  longer  than  that  authorized  by 
these  rules  and  regulations,  with  the  ef¬ 
fect  of  violating  the  price  provisions  or 
the  unfair  methods  of  competition  of  the 
Act,  shall  constitute  a  violation  of  the 
Code. 

For  purposes  of  clarification,  we  find 
that  rules  1  and  2  of  Section  xn  should 
be  modified  to  read  as  follows: 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any  Code 
Member  or  his  sales  agent  to  any  pur¬ 
chaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial 
participation  by  retailers  of  coal,  may 
conduct  advertising  campaigns  seeking 
to  increase  the  use  of  coal.  The  amount 
of  expenditures  incurred  by  a  Code  Mem¬ 
ber,  his  agent  or  representative  for  ad¬ 
vertising  shall  be  subject  to  review  by 
the  Coal  Commission  as  to  the  good  faith 
of  the  transaction. 

After  due  consideration  of  all  the  testi¬ 
mony  in  the  record  relating  to  the  rules 
proposed  by  District  Board  No.  4,  we  find 
that  the  following  rules  and  regulations 
incidental  to  the  sale  and  distribution 
of  coal  by  Code  Members  in  District  No. 
4  are  reasonable,  not  inconsistent  with 
the  requirements  of  Section  4  of  the  Act, 
and  in  conformance  with  the  standards 
of  fair  competition  established  by  the 
Act: 

MARKETING  RULES  AND  REGULATIONS  INCI¬ 
DENTAL  TO  THE  SALE  AND  DISTRIBUTION  OF 
COAL  BY  CODE  MEMBERS  WITHIN  DISTRICT 
NO.  4  AS  PROPOSED  BY  DISTRICT  BOARD 
NO.  4  AND  AS  APPROVED,  DISAPPROVED,  OR 
MODIFIED  FOR  THE  PURPOSE  OF  COORDI¬ 
NATION 

Section  I.  Definitions 

1.  The  term  “person”  as  used  herein, 
includes  individuals,  firms,  associations, 
partnerships,  corporations,  trusts,  trus¬ 
tees,  cooperatives,  receivers  and  trustees 
in  bankruptcy  and  in  other  legal  pro¬ 
ceedings,  and  any  other  recognized  forms 
of  business  organizations. 
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2.  A  “sales  agent”  is  a  person  who,  as  I  tions,  trustees,  and  receivers  engaged  in  4.  (A)  Every  contract  for  the  appoint- 

agent  of  a  code  member  (and  therefore  the  business  of  mining  coal.  ment  of  a  sales  agent  by  Code  Members 

without  purchasing  the  coal),  sells  coal  17.  The  terms  “reconsignment”  and  or  by  agents  or  authorized  representa- 
produced  by  such  code  member  for  him  “diversion”  as  used  herein  shall  mean  the  tives  of  Code  Members,  or  any  modifica- 
or  on  his  behalf :  Provided,  that  “sales  change  in  the  original  consignee  or  in  tion  thereof,  shall  be  in  writing,  and 
agent”  shall  not  include  an  individual  the  destination  or  route.  shall  fully  set  forth  therein  all  the  terms 

(herein  referred  to  as  a  “salesman”)  18.  The  term  “transportation  facili-  and  conditions  of  such  contract,  includ- 
regularly  and  continuously  employed  by  ties”  means  railroad  cars,  ships,  barges,  ing  the  amount  or  basis  of  the  sales 
a  code  member,  whose  sole  compensation  trucks,  or  any  other  facilities  used  or  use-  agent’s  commission.  Certified  copies  of 
is  a  stated  salary  per  week,  per  month,  ful  in  the  transportation  of  coal.  all  such  agency  contracts  entered  into  on 

or  per  year,  and  who  regularly  devotes  19.  A  “code  member”  means  a  pro-  or  prior  to  the  effective  date  of  the  estab- 
the  major  portion  of  his  time  to  the  solic-  ducer  who  has  accepted  and  holds  mem-  lishment  of  these  rules  and  regulations 
itation  of  purchases  of  coal  produced  by  bership  in  the  Bituminous  Coal  Code  and  in  effect  on  such  date,  shall  be  filed 
his  code  member  employer.  promulgated  under  the  Bituminous  Coal  by  the  Code  Member  with  the  Statisti- 

3.  A  “commission”  is  the  total  of  all  Act  of  1937.  cal  Bureau,  or  Bureaus,  within  twenty 

compensations  and  allowances  received  20.  The  term  “domestic  market”  shall  (20)  business  days  after  such  date. 

by  a  sales  agent  from  a  code  member  for  include  all  points  within  the  continental  (B)  Certified  copies  of  all  contracts 
services  rendered  in  the  sale  of  coal.  United  States  and  Canada,  and  car-ferry  appointing  sales  agents  or  of  agreements 

4.  A  “registered  distributor”  is  a  person  shipments  to  the  Island  of  Cuba.  Bunker  modifying  any  sales  agency  contract, 

who  has  been  duly  registered  by  the  Coal  coal  delivered  to  steamships  for  con-  entered  into  subsequent  to  the  effective 
Commission  pursuant  to  the  rules  and  sumption  thereon  shall  be  regarded  as  date  of  these  rules  and  regulations,  shall 
regulations  prescribed  by  the  Commis-  shipped  within  the  domestic  market.  be  similarly  filed  by  the  Code  Member 
sion  for  the  administration  of  Section  4  21.  “Cargo  shipment”  is  a  quantity  of  within  ten  (10)  business  days  after  the 

n  (h)  of  the  Act.  coal  loaded  in  a  vessel,  boat  or  barge  for  date  upon  which  such  contracts  or 

5.  A  “spot  order”  is  a  legal  obligation  transportation  via  water.  agreements  have  been  entered  into. 

for  the  sale  and  purchase  of  coal,  the  22.  “Bunker  coal”  or  “vessel  fuel”  is  (C)  Upon  the  expiration,  termination, 
delivery  of  which  is  stipulated  to  be  made  that  coal  used  aboard  a  boat  or  vessel  for  or  rescission  of  any  sales  agency  con- 
within  not  more  than  thirty  (30)  days  consumption  thereon.  tract,  the  Code  Member  principal  shall 

from  the  date  upon  which  the  order  was  23.  “Coal”  as  used  herein  shall  mean  make  a  report  thereof  td  the  Statistical 
accepted.  I  bituminous  coal.  Bureau,  or  Bureaus,  within  ten  (10) 

6.  A  “contract”  is  a  legal  obligation  24.  The  term  “bituminous  coal”  in-  business  days  after  the  date  of  such  ex- 

for  the  sale  and  purchase  of  coal,  the  eludes  all  bituminous,  semi-bituminous  piration,  termination,  or  rescission, 
deliveries  of  which  are  stipulated  to  be  and  sub-bituminous  coal  and  shall  ex-  5.  (A)  As  to  all  coal  sold  by  a  Code 
made  during  a  period  longer  than  the  elude  lignite,  which  is  defined  as  a  lig-  Member  otherwise  than  through  a  sales 
maximum  period  specified  for  a  spot  nitic  coal  having  calorific  value  in  British  agent  or  through  an  employee  regularly 
order.  thermal  units  of  less  than  seven  thou-  employed  as  a  salesman  by  the  Code 

7.  A  “quotation”  is  an  offer  to  sell  coal  sand  six  hundred  per  pound  and  having  Member  at  his  principal  place  of  busi- 
which  the  offerer  may  withdraw  prior  a  natural  moisture  content  in  place  in  ness  or  at  a  regularly  established  sales 
to  its  being  acted  upon  by  the  offeree.  the  mine  of  30  per  centum  or  more.  office,  such  Code  Member  shall,  not  later 

8.  An  “option”  is  an  offer  to  sell  coal  25.  The  term  “control”  means  the  pos-  than  the  tenth  day  of  each  month,  file 

acceptable  within  a  time  certain,  during  session,  direct  or  indirect,  of  the  power  with  the  Statistical  Bureau,  or  Bureaus, 
which  time  the  offerer  may  not  withdraw  to  direct  or  cause  the  direction  of  the  a  list  of  all  persons  through  whom, 
the  offer  without  the  consent  of  the  management  and  policies  of  a  person,  directly  or  indirectly,  any  such  coal  was 
offeree.  whether  through  the  ownership  of  vot-  sold  during  the  preceding  calendar 

9.  A  “commitment”  is  the  status  of  a  ing  securities,  by  contract,  or  otherwise,  month,  with  a  statement  of  the  dura- 

contract  between  the  time  a  quotation  is  _  .  .  JT  ~  7  .  ,  tion  and  character  of  their  employment, 

accepted  or  an  option  is  exercised  and  ^  c  '  0  the  tonnage  sold  by,  and  the  rate  and 

the  time  the  contract  is  formally  reduced  1.  All  appointments  of  Sales  Agents  by  amount  of  compensation  paid  to,  each  of 
to  writing.  Code  Members  or  their  agents  or  author-  them. 

10.  “Coal  Commission”  as  used  herein,  ized  representatives,  and  the  terms  and  (B)  Not  later  than  the  tenth  day  of 
shall  mean  the  National  Bituminous  Coal  conditions  of  such  appointments,  shall  be  each  month,  each  Code  Member  shall 
Commission  established  under  the  provi-  subject  to  the  Marketing  Rules  and  Reg-  also  file  with  the  Statistical  Bureau,  or 
sions  of  the  Bituminous  Coal  Act  of  1937.  ulations  from  time  to  time  established  by  Bureaus,  similar  information  obtained 

11.  “Act”  as  used  herein  shall  mean  the  Coal  Commission.  from  his  sales  agents  concerning  sales 

the  Bituminous  Coal  Act  of  1937.  I  2.  Each  Code  Member  shall  be  respon-  of  coal  made  during  the  preceding  cal- 

12.  “District  Board”  as  used  herein,  I  sifcie  for  the  compliance  by  all  his  Sales  endar  month,  by  the  sales  agents’  repre- 

shall  mean  any  District  Board  estab-  Agents  and  agents  and  employees  of  sentatives  and  employees  other  than 
lished  under  the  provisions  of  Section  4,  sales  Agents  and  agents  with  the  provi-  salesmen  employed  at  the  principal  place 
Part  I  (a)  of  the  Act.  sions  of  the  Bituminous  Coal  Code  and  of  business  or  a  regularly  established 

13.  “Statistical  Bureau”  shall  mean,  0f  an  rules  and  regulations,  promulga-  sales  office  of  the  sales  agent. 

unless  otherwise  specifically  stated,  the  tions  and  the  determinations  of  the  Coal  (C)  Not  later  than  the  tenth  day  of 
Statistical  Bureau  of  the  Commission  for  commission.  each  month,  each  Code  Member  shall 

the  District  in  which  the  coal  involved  3  Each  Code  Member  shall  require  all  also  file  with  the  Statistical  Bureau,  or 
in  any  transaction  is  produced,  or  the  his  sales  agents  clearly  to  set  forth  upon  Bureaus,  a  statement  showing  the  names 
District  in  which  is  located  a  mine  of  a  any  lorm  of  solicitation,  contract,  spot  and  addresses  of  distributors  to  whom 
code  member  affected  by  any  order  or  I  or<jerj  invoice,  and  statement  of  account  the  Code  Member  or  his  sales  agents 
regulation.  covering  coal  sold  or  to  be  sold,  the  name  sold  coal  during  the  preceding  calendar 

14.  “Minimum  Price”  shall  mean  a  of  such  code  Member  principal,  and  the  month,  the  tonnage  sold,  and  the 

minimum  price  established  and  made  name  0f  the  mine  or  mines  from  which  amount  of  discount  allowed  to  each  such 
effective  by  the  Coal  Commission.  shipment  was  made  or  is  to  be  made.  If  distributor. 

15.  “Maximum  Price”  shall  mean  a  the  name  of  the  sales  agent  also  appears  6.  Within  twenty  (20)  business  days 

maximum  price  established  and  made  in  the  transaction,  then  the  above  men-  after  the  effective  date  of  these  rules 
effective  by  the  Coal  Commission.  tioned  forms  shall  also  disclose  the  fact  and  regulations,  each  Code  Member  shall 

16.  The  term  “producer”  includes  all  of  agency  relationship  with  the  Code  file  with  the  Coal  Commission  a  list 

individuals,  firms,  associations,  corpora-  |  Member  principal.  showing  the  names  and  addresses  of  all 
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sales  agents.  Upon  any  change  in  said 
list,  the  Code  Member  shall  notify  the 
Coal  Commission  within  ten  (10)  busi¬ 
ness  days  after  such  change  takes  place. 

7.  A  list  showing  the  names  and  ad¬ 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act  shall 
be  published  monthly  by  the  Coal  Com¬ 
mission. 

8.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in  con¬ 
formity  with  the  foregoing  regulations, 
other  than  the  names  and  addresses  of 
sales  agents,  shall  be  held  by  the  Coal 
Commission  as  the  confidential  records 
of  said  parties  and  shall  not  be  made 
public  without  the  consent  of  the  Code 
Member  from  whom  the  same  shall  have 
been  obtained,  except  where  such  dis¬ 
closure  is  required  in  any  proceeding  be¬ 
fore  the  Coal  Commission  by  way  of  en 
forcement  of  the  Act  or  upon  the  order 
of  any  court  of  competent  jurisdiction 

9.  Prom  and  after  twenty  (20)  busi 
ness  days  following  the  effective  date  of 
these  Marketing  Rules  and  Regulations 
no  Code  Member  or  sales  agent  of  a 
Code  Member  shall  allow  or  pay,  directly 
or  indirectly,  any  commission  or  com¬ 
pensation  to  any  sales  agent 

(a)  Unless  the  contract  of  agency 
shall  have  been  filed  with  the  Coal  Com¬ 
mission,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Mem¬ 
ber  to  conform  to  and  observe  the  mini¬ 
mum  and  maximum  prices  and  Market¬ 
ing  Rules  and  Regulations  established 
by  the  Coal  Commission  and  the  Fair 
Trade  Practice  Provisions  of  the  Act,  as 
well  as  all  proper  Orders  of  the  Commis¬ 
sion,  and 

(c)  Unless  the  sales  agent  shall  have 
in  good  faith  complied  with  the  agree¬ 
ment  as  in  paragraph  (b)  above 
provided. 

10.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where  a 
partial  or  complete  ownership,  direct  or 
indirect,  or  other  control  of  the  sales 
agent  exists  in  the  purchaser  to  whom 
he  sells  the  coal:  Provided,  however, 
that  a  commission  may,  nevertheless,  be 
allowed  and  paid  in  a  case  where  the 
commission  has  determined  that  such 
ownership,  operation,  control  or  affilia¬ 
tion  is  bona  fide,  is  not  established  pri¬ 
marily  to  secure  an  indirect  price  reduc¬ 
tion  and  is  not  within  the  prohibition  of 
paragraphs  11  and  12  of  Section  4  Part 
II  (i)  of  the  Act. 

11.  When  any  commissions  are  paid 
to  a  sales  agent  on  a  tonnage  basis,  the 
Code  Member  shall  not  include  in  the 
computation  of  such  commissions  any 
part  of  the  tonnage  of  coal  sold  by  him 
to  the  sales  agent,  whether  for  con¬ 
sumption  or  resale. 

12.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employment 
or  appointment  is  made  with  the  pri 


mary  intention  and  purpose  of  securing 
a  preferment  with  a  purchaser  or  pur¬ 
chasers  of  coal. 

13.  Subject  to  further  order  of  the 
Coal  Commission,  the  amount  of  com¬ 
mission  to  be  paid  by  a  Code  Member 
to  his  sales  agent  shall  be  fixed  by  agree¬ 
ment  of  the  parties,  subject,  however, 
that  upon  complaint  of  violation  of  the 
unfair  methods  of  competition,  as  pro¬ 
vided  in  the  Act,  the  amount  of  such 
commission  shall  be  subject  to  review  by 
the  Coal  Commission. 

Section  III.  Discounts 

1.  No  Code  Member  or  sales  agent  of 
a  Code  Member  shall  pay  or  allow  any 
discount  from  minimum  prices  to  any 
person  unless  such  person  has  been  reg¬ 
istered  by  the  Coal  Commission  as  au¬ 
thorized  to  receive  such  discount  at  the 
time  of  the  sale. 

2.  Code  Members  or  their  sales  agents 
may  allow  discounts  from  minimum 
prices  on  sales  of  coal  to  registered  dis¬ 
tributors,  not  in  excess  of  the  maximum 
discount  or  price  allowance  prescribed  by 
the  Coal  Commission  upon  such  sales. 
Only  one  such  discount  may  be  allowed 
on  any  such  sale. 

Section  IV.  Limitation  of  Orders.  Agree 
ments,  Options  and  Quotations 

1.  Subject  to  further  order  of  the  Coal 
Commission  no  Code  Member  or  sales 
agent  of  the  Code  Member  shall  enter 
into  any  agreement  or  order  for  the  sale 
of  coal  providing  for  delivery  for  a  period 
in  excess  of  that  authorized  for  a  spot 
order,  and  no  prices  shall  be  less  than  the 
applicable  minimum  prices  in  effect  at  the 
time  of  the  making  of  the  agreement  or 
order:  Provided,  however,  that  contracts 
for  periods  not  exceeding  one  (1)  year 
may  be  made  with  agencies  of  the  Fed¬ 
eral  Government  or  with  agencies  of 
State  or  local  governments,  where  the 
contract  is  entered  into  through  competi¬ 
tive  bidding,  at  the  following  applicable 
minimum  prices: 

(a)  For  deliveries  during  the  first 
thirty  (30)  days  of  the  contract,  at  not 
less  than  the  applicable  minimum  price, 
in  effect  at  the  time  of  the  making  of  the 
agreement; 

(b)  For  deliveries  thereafter,  at  not 
less  than  the  applicable  minimum  price 
in  effect  at  the  time  of  delivery  if  such 
price  is  higher  than  the  contract  price. 

Provided,  further,  that  contracts  for  pe¬ 
riods  not  exceeding  one  (1)  year  at  prices 
not  less  than  the  said  applicable  mini¬ 
mum  prices  may  be  made  with  agencies 
of  the  Federal  Government  or  with  such 
agencies  of  the  State  or  local  govern¬ 
ments,  in  the  absence  of  competitive  bid¬ 
ding,  where  by  virtue  of  an  express  ex¬ 
emption  in  the  statute  or  ordinance  such 
agencies  may  enter  into  contracts  for  the 
purchase  of  coal  without  regard  to  com¬ 
petitive  bidding. 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of  coal. 
When  the  above  rule  is  suspended  or  re¬ 


voked  by  the  Coal  Commission,  options 
for  the  sale  of  coal  may  be  given  for  a 
period  not  exceeding  fourteen  (14)  days. 

No  options  may  be  given  at  a  price  less 
than  the  applicable  minimum  price  in 
effect  at  the  time  of  the  giving  of  the  op¬ 
tion.  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
option  shall  not  have  been  exercised  at 
that  time,  the  option  thereupon  shall  be¬ 
come  null  and  void:  Provided,  however, 
that  in  connection  with  offers  to  sell  to 
the  United  States  Government,  or  States 
or  political  subdivisions  thereof,  options 
may  be  given  for  a  period  not  exceeding 
forty-five  (45)  days  from  the  date  of  the 
offer  or  from  the  final  date  for  the  filing 
of  offers. 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days.  If  the  applicable  minimum  price  is 
increased  beyond  the  quoted  price  within 
such  fourteen  (14)  days  and  the  quota¬ 
tion  shall  not  have  been  accepted  at  that 
time,  the  quotation  thereupon  shall  be¬ 
come  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must  be 
made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall 
require  of  his  offeree  that  the  acceptance 
of  a  quotation  or  the  exercise  of  an  option 
be  in  writing. 

Section  V.  Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5)  busi¬ 
ness  days  from  the  date  of  the  making 
thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of  the 
order  or  upon  the  written  confirmation 
thereof  by  the  Code  Member  or  his  sales 
agent,  the  meaning  and  effect  of  which 
shall  not  be  changed  or  altered  by  any 
other  provision  of  the  order. 

(a)  “No  shipment  consigned  to  any 
destination  may  be  diverted  or  recon¬ 
signed  without  the  consent  of  the  seller 
confirmed  in  writing.  In  case  of  any  re¬ 
consignment  or  diversion,  the  seller  shall 
charge  and  the  buyer  shall  pay  not  less 
than  the  minimum  price  prescribed  for 
such  coal  for  delivery  to  the  destination 
to  which  such  shipment  is  actually  deliv¬ 
ered  and  for  the  use  to  which  it  is  actu¬ 
ally  applied:  Provided,  however,  that 
this  provision  does  not  apply  to  railroad 
locomotive  fuel  sold  at  prices  f.  o.  b. 
mine.” 

(b)  “The  coal  shipped  pursuant  to  this 
order  is  sold  and  purchased  upon  the 
following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ- 
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ing  and  the  seller  shall  charge  and  the  the  time  of  the  making  of  the  contract  apply  to  railroad  locomotive  fuel  sold  at 
buyer  shall  pay  not  less  than  the  appli-  for  the  coal  to  be  sold  thereunder,  and  prices  f.  o.  b.  mines, 
cable  minimum  price  for  such  coal  at  no  coal  may  be  delivered  upon  a  contract  “(d)  The  coal  shipped  pursuant  to  this 
the  time  of  diversion  for  the  use  to  which  at  a  price  below  such  applicable  mini-  contract  is  sold  and  purchased  upon  the 
it  is  actually  applied.”  mum  price.  following  conditions: 

(c)  “If  shipments  called  for  by  this  4.  No  contract  shall  provide  for  de-  «<(1)  If  thp  cnftl  is  ,.oId  for  consumD 
order  are  not  completed  within  thirty  iivery  over  a  period  in  excess  of  twelve  tion  it  shal?  £ used  in  the  nlant  or 
(30)  days  from  the  effective  date  of  this  (12)  months  except  by  special  permission  plants  named  herein  and  for  the  use 
order,  the  unfilled  portion  of  the  order  and  approval  of  the  Coal  Commission,  stated  hPr™.  “  d  *  ™ 

shall  not  be  delivered.”  upon  a  showing  of  the  necessity  of  meet-  «(2)  In  cas’e  of  diversion  by  the  buyer 

3.  In  any  case  where  a  sale  is  made  the  long  term  contract  competition  a  pse  other  than  that  stated  herein, 

by  a  sales  agent  of  a  Code  Member,  such  °f  oil.  sas,  or  other  fuels  or  forms  of  buyer  shall  notify  the  seller  in  writ- 
sales  agent  shall  not  exercise  the  rights  power,  or  for  such  other  reasons  as  the  jjjg  apd  the  seller  shall  charge  and  the 
of  the  seller  as  defined  in  Item  2  (a)  of  Commission  may  deem  appropriate  in  buyer  shall  pay  not  less  than  the  appli- 
this  section  without  first  securing  the  I  order  to  further  the  effectual  adminis-  I  pabig  minimum  price  for  such  coal  at 
consent  of  his  Code  Member  principal  to  tration  of  the  Act.  the  time  of  diversion  for  the  use  to 

be  confirmed  in  writing.  5.  Any  change  in  the  terms  of  a  con-  which  it  is  actually  applied.” 

4.  All  the  terms  and  conditions  of  a  tract,  not  in  violation  of  these  Rules  . 

sale  of  coal  must  be  fully  and  expressly  and  Regulations,  shall  be  evidenced  by  a  elective  date  of  any  in¬ 

set  forth  either  in  the  order  or  in  the  written  agreement  and  shall  conform  to  I  ^rease  01  decrease,  determined  pursuant 
written  confirmation  thereof  and  such  all  the  requirements  set  forth  in  these  Para&raPh  <b)  of  the  preceding  rule 
order  or  written  confirmation  thereof  Rules  and  Regulations.  ”»  3  Code  Member  shall  increase  or  de- 

shall  specifically  contain  all  the  terms  g  A  report  of  everv  commitment  shall  cIease  the  contract  Price  or  prices  by 
required  by  Rule  1  of  Section  VI  of  these  be  filed  by  the  Code  Member  or  his  sales  Board^^d  ^norovefbv 
Marketing  Rules  and  Regulations.  agent  with  the  statistical  Bureau  or  Bu-  and 

Within  ten  (10)  business  days  after  the  reaus  within  fifteen  (15)  business  davs  I  nil.sslor1’  and*  Wlth  respect  to  any  coal 
date  of  the  making  of  the  spot  order  or  from  ’  the  of  the  makjng  of  the  shipped  subsequent  to  said  effective  date 

date  of  the  written  confirmation  thereof ,  ment  £ch "set Zn 

See  m7stert°4calBSeaau ' ortu  ““  ““  ‘em?  ?nd  of  the  ?omT  promptiTiiufa  debtor  “memo- 

me  Wiin  me  owuisucai  bureau  or  xsu  mitment.  A  true  copy  of  every  contract 

reaus  a  copy  of  such  spot  order  or  con-  and  of  a£rrPPment  fQr  modification  randum>  85  the  case  may  be,  for  the 

firmation.  Any  modification  of  a  spot  ^  be  med  ^  the  statistical  amount  of  any  such  Crease  or  decrease. 

order  must  also  be  made  in  writing  and  if  ^  btatlsfcal  9.  In  any  case  where  a  contract  is 

ffled  wffh  the  StatisUcal  SS  S-  f ureauHwlHthJn  fiffteen  (f15)  melS  days  made  by  a  sales  agent  of  a  Code  Mem- 
mea  wiui  me  ©wiu&uwu  oiuedu  ui  J=>u  from  the  date  of  execution  of  SUCh  COn-  w  el1nVl  eo1oo  cV,q11  _  . 

reaus  in  the  same  manner.  tract  or  agreement  for  modification-  ’  U  f  saJ es  S8®14  511311  not  exercise 

_  ..  Jgleement  tor  modification .  the  ^g^ts  of  the  seller  as  defined  in 

Section  VI.  Contracts  Provided,  however,  that  a  report  of  the  item  7  (c)  of  this  section  without  first 

Upon  the  revocation  or  suspension  of  commitment  need  not  be  filed  if  a  copy  securing  the  consent  of  the  Code  Mem- 
rule  1  of  Section  IV  of  these  Marketing  ,th®  contract  is  filed  withm  fifteen  ^  producing  such  coal  to  ^  confirmed 
Rules  and  Regulations,  Code  Members  Q5)  business  days.  in  Writing. 

or  sales  agents  of  Code  Members  may  Each  contract  shall  contain  the  fol-  10.  The  making  of  a  contract  for  the 
thereafter  enter  into  contracts  for  the  lowing  provisions,  the  meaning  and  effect  sale  of  coal  at  a  price  below  the  mini¬ 
sale  and  delivery  of  coal  upon  the  fol-  which  shall  not  be  changed  or  altered  mum  or  above  the  maximum  therefor 
lowing  terms  and  conditions:  by  any  other  provision  of  the  contract:  established  by  the  Commission  at  the 

1  Everv  contract  shall  be  in  writing  “(a)  This  contract  and  the  perform-  time  of  the  making  of  the  contract  shall 
and  shall  express  the  entire  agreement  ance  of  all  provisions  thereof  are  ex-  constitute  a  violation  of  the  Code  and 
between  the  parties.  The  contract  shall  pressly  subject  to  the  Bituminous  Coal  such  contract  shall  be  invalid  and  un- 
clearly  state  the  date  of  execution,  the  Act  of  1937,  and  the  proper  orders  and  enforceable. 

effective  date,  the  expiration  date,  the  regulations  issued  thereunder  by  the  1L  No  contract  shall  be  made  for  the 

price  agreed  upon,  the  terms  of  payment,  National  Bituminous  Coal  Commission,  sale  of  coal  for  delivery  after  the  ex- 
the  size  and  grade  of  coal,  the  number  “(b)  The  purchase  price  named  herein  Piratl0^  d£ue  of  the  Act  at  a  price  below 
of  cars  or  tonnage  to  be  shipped,  the  shall  be  increased  or  decreased  in  such  minimum  or  above  the  maximum 
name  of  the  Code  Member  and  the  name  amount  as  may  be  ordered  by  the  Dis-  therelor  established  by  the  Coal  Com- 
of  the  originating  mine,  and,  where  the  trict  Board  with  the  approval  of  the  miS5!0^  and  ln  eff^ct  at  the  time  of 
coal  is  purchased  for  consumption,  the  Coal  Commission,  occasioned  by  reason  malanS  tne  contract, 
use  to  which  the  coal  is  to  be  applied,  of  any  changes  in  wage  rates,  hours  per  Section  VII.  Terms  of  Payment 
Contracts  may  also  be  made  either  (a)  day,  hours  or  days  per  week,  in  working 

calling  for  a  buyer's  entire  requirements  conditions,  or  Federal,  State  or  other  1-  ,The  pric®  a..  fair.,  rade.  practjc® 
or  a  stated  percentage  of  his  require-  taxes  or  regulations  affecting  the  cost  of  Prouslons  of  the  Act  shall  not  be  evaded 
ments,  showing  the  maximum  tonnage  production  or  delivery  of  the  coal  covered  or  V10lated  by  a,  Code  Member  or  his 
to  be  shipped  thereunder,  or  (b)  covering  by  this  contract.  sales  agent’  through  the  use  of  terms  of 

a  buyer’s  requirements  and  stating  the  «(c)  No  shipment  consigned  to  any  ^ 

estimated  tonnage  to  be  shipped  with  an  destination  point  may  be  reconsigned  or  f  , 
allowable  overshipment  of  not  exceeding  diverted  without  the  consent  of  the  seller 

ten  (10)  per  cent  of  such  estimated  to  confirmed  in  writing.  In  case  of  (A)  On  rail,  river,  ex-river,  or  truck 
tonnage.  any  reconsignment  or  diversion,  the  seller  shipments,  the  date  of  payment  of  in- 

2.  No  contract  for  the  sale  of  coal  shall  shall  charge  and  the  buyer  shall  pay  not  voices  for  coal  sold  shall  be  on  or  before 
provide  for  deliveries  to  commence  at  a  less  than  the  applicable  minimum  price  the  twentieth  (20th)  day  of  the  month 
date  later  than  ninety  (90)  days  from  for  such  coal  at  the  time  of  the  recon-  following  the  month  in  which  shipment 
the  date  upon  which  such  contract  is  signment  or  diversion  for  delivery  to  the  was  made. 

entered  into.  destination  to  which  such  shipment  is  (B)  On  tidewater  cargo  shipments  the 

3.  No  contract  shall  be  made  at  a  price  actually  delivered  and  for  the  use  to  date  of  payment  shall  be  not  more  than 
below  the  applicable  minimum  price  as  which  it  is  actually  applied:  Provided,  thirty  (30)  days  from  date  of  vessel  bill 
established  by  the  Coal  Commission  at  I  however,  that  this  provision  does  not  I  of  lading,  and  where  coal  is  sold  f.  o.  b. 
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mines  for  tidewater  cargo  shipment,  on 
or  before  the  twentieth  (20th)  day  of 
the  month  following  the  month  in  which 
the  coal  is  dumped. 

(C)  Payment  for  all  tidewater  Bunker 
coal  supplied  for  foreign  vessels  shall  be 
by  cash  on  delivery  or  by  master’s  draft 
on  owners  in  United  States  currency  at 
not  exceeding  fifteen  (15)  days’  sight  at 
supplier’s  option.  When  drafts  are  ac¬ 
cepted  in  payment,  all  bank  charges  for 
collection,  exchange,  etc.,  shall  be  for 
owner’s  account.  Payment  for  tide¬ 
water  bunker  coal  supplied  for  American 
vessels  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  delivery. 

Payment  for  coal  shipped  for  vessel 
fuel,  and  delivered  into  vessels  at  ports 
on  the  Great  Lakes  or  tributary  waters 
thereof,  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  such  delivery. 

(D)  On  lake  cargo  shipments,  the  date 
of  payment  shall  be  not  more  than  sixty 
(60)  days  from  date  of  vessel  bill  of  lad¬ 
ing,  and  where  coal  is  sold  f.  o.  b.  mines 
for  lake  cargo  shipments,  on  or  before 
the  twentieth  (20th)  of  the  second  month 
following  the  month  in  which  dumped. 

(E)  On  all  coal  sold  to  railroads,  the 
date  of  payment  shall  be  on  or  before  the 
twenty-fifth  (25th)  day  of  the  month 
following  the  date  of  shipment. 

(P)  Invoices  shall  be  paid  in  full  in 
United  States  currency,  or  funds  equiva¬ 
lent  thereto,  not  later  than  the  due  date. 

(G)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any 
unadjusted  claim  of  the  buyer. 

(H)  No  sale,  delivery,  or  offer  for  sale 
of  coal  shall  be  made  upon  any  condi¬ 
tion,  express  or  implied,  that  any  portion 
of  the  sale  price  may  be  withheld  by  the 
buyer,  or  deposited  in  escrow,  pending 
or  based  upon  a  determination  of  the 
constitutionality  of  any  provision  of  the 
Act,  of  the  jurisdiction  of  the  Coal  Com¬ 
mission,  or  the  validity  or  applicability 
of  any  order  of  the  Coal  Commission. 

(I)  Where  the  due  date  of  the  account 
is  extended  by  agreement  of  the  parties, 
express  or  implied,  or  where  payment  is 
made  by  note,  trade  acceptance  or  other 
form  of  indebtedness,  the  seller  shall 
charge  and  the  buyer  shall  pay  interest 
from  and  after  the  due  date  of  the 
account  at  the  current  rate  in  the  locality 
in  which  the  coal  is  shipped  to  the 
vendee. 

( J)  Freight  on  all-rail  or  ex-river  ship¬ 
ments  shall  not  be  paid  by  a  Code  Mem¬ 
ber,  or  his  sales  agent,  except  to  prepay 
stations  as  published  in  current  railway 
tariffs  or  on  shipments  to  the  United 
States  Government,  States  or  political 
subdivisions  thereof.  Where  freight  is 
thus  prepaid,  the  amount  thereof  shall 
immediately  upon  receipt  of  freight  bill 
or  notice  of  sight  draft  payment,  be 
invoiced  to  the  buyer  for  immediate 
payment. 

(K)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for  the 


sale  of  coal  any  amount  which  is  less 
than  the  applicable  minimum  price  for 
the  quantity  of  coal  involved.  Provided, 
however,  that  a  Code  Member  may  enter 
into  a  bona  fide  general  creditors’  com¬ 
position  with  other  creditors  of  a  default¬ 
ing  purchaser.  A  copy  of  such  creditors’ 
composition  shall  be  filed  with  the  Statis¬ 
tical  Bureau  within  ten  (10)  business 
days  from  the  date  of  making  such 
composition. 

(L)  The  agreement  by  a  Code  Member, 
expressed  or  implied,  to  extend  the  credit 
for  a  period  longer  than  that  authorized 
by  these  rules  and  regulations,  with  the 
effect  of  violating  the  price  provisions  or 
the  unfair  methods  of  competition  of  the 
Act,  shall  constitute  a  violation  of  the 
Code. 

Section  VIII.  Use  of  Coal  Analyses 

1.  Analyses  of  coal  shall  not  be  utilized 
by  a  Code  Member,  or  his  sales  agent,  in 
selling  or  offering  for  sale  any  coal  pro¬ 
duced  by  the  Code  Member,  whether  or 
not  the  analysis  is  a  term  in  the  offer  or 
sale,  unless  such  Code  Member  shall  have 
filed  with  the  Statistical  Bureau  and  the 
District  Board  for  the  District  in  which 
the  coal  is  produced,  a  report  of  the  anal¬ 
ysis  or  analyses  as  used  or  proposed  to 
be  used  by  him.  Such  report  shall  show 
the  following: 

(a)  The  name  of  the  Code  Member 
Producer. 

(b)  The  name  of  the  mine. 

(c)  The  name  or  geological  number  of 
the  seam  or  seams  from  which  the  coal 
is  produced. 

(d)  The  name  of  the  size,  and,  if 
screened,  the  dimension  or  dimensions  of 
the  screen  or  screens  over  and/or 
through  which  the  coal  is  prepared. 

(e)  Whether  the  analysis  is  represent¬ 
ative  of  the  entire  production  of  such 
size  of  coal,  or  whether  it  represents  only 
a  portion  of  such  production  segregated 
by  selective  mining,  selective  preparation, 
actual  analyses  made  at  the  mine,  or  in 
any  other  manner. 

(f)  That  such  analysis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transporta¬ 
tion  facilities  for  shipment  to  market  and 
that  the  Code  Member  is  prepared  to 
make  deliveries  of  coal  of  substantially 
the  quality  and  character  as  shown  by 
the  analysis. 

(g)  That  each  such  analysis  is  not  less 
than  a  proximate  analysis  showing  mois¬ 
ture  content,  ash,  volatile  matter,  fixed 
carbon,  sulphur  and  British  thermal  units 
and  ash  softening  temperature. 

2.  Every  analysis  used  in  selling,  or 
offering  for  sale,  any  particular  kind, 
quality,  or  size  of  coal  shall  be  accom¬ 
panied  by  a  statement  to  the  effect  that 
a  copy  of  such  analysis  has  been  prop¬ 
erly  filed  with  the  Statistical  Bureau,  the 
Coal  Commission  and  the  District  Board. 

3.  All  reports  of  analyses  so  filed  shall 
be  subject  to  inspection  at  the  office  of 
the  Statistical  Bureau  at  any  time  during 


office  hours  by  any  interested  person,  and 
may  be  considered  by  the  District  Board 
and  the  Coal  Commission  in  determining 
from  time  to  time  proper  classifications 
of  the  coals  produced  by  the  Code 
Member. 

4.  A  copy  of  any  analysis  of  the  coal  of 
a  Code  Member  made  by  or  on  behalf  of 
a  consumer  and  accepted  by  the  Code 
Member  as  the  basis  for  an  adjustment 
of  price  under  any  contract  or  spot  order 
shall  be  filed  by  the  Code  Member  with 
the  Statistical  Bureau,  the  Coal  Com¬ 
mission  and  the  District  Board,  within 
five  (5)  business  days  after  such  adjust¬ 
ment  is  made. 

5.  From  and  after  the  effective  date  of 
these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable  mini¬ 
mum  price  established  by  the  Coal  Com¬ 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided,  that  where  a 
Code  Member  has  entered  into  an  agree¬ 
ment  made  upon  a  penalty  or  a  premium 
and  penalty  basis,  this  rule  shall  not  be 
considered  as  affecting  any  claim  that 
the  buyer  might  otherwise  have  had  for 
sub-standard  preparation  or  quality  un¬ 
der  Section  X  of  these  Marketing  Rules 
and  Regulations. 

Section  IX.  Resale  of  Coal  Refused  in 
Transit  or  at  Destination 

1.  Where  coal  is  refused  by  a  consignee 
in  transit  or  at  destination,  the  Code 
Member  may  sell  the  same  at  the  best 
obtainable  price,  provided  that  in  each 
case  the  Code  Member  shall  file  with  the 
Statistical  Bureau,  and  the  District 
Board  for  the  District  in  which  the  coal 
was  produced,  within  five  (5)  business 
days  from  the  date  of  such  resale,  a 
statement  giving  the  following  informa¬ 
tion: 

(a)  Name  of  consignee. 

(b)  Address  of  the  consignee. 

(c)  Original  destination  of  the  coal. 

(d)  Name  of  Code  Member. 

(e)  Originating  mine. 

(f )  The  grade  and  size  of  coal  shipped. 

(g)  Price  at  which  coal  sold. 

(h)  Reasons  for  the  refusal. 

(i)  Facts  resulting  from  the  investiga¬ 
tion  of  the  complaint. 

(j)  Name  of  ultimate  purchaser  upon 
resale! 

(k)  Address  of  purchaser  upon  resale. 

(l)  Ultimate  destination  of  the  coal. 

(m)  Price  received  by  the  seller  upon 
resale. 

(n)  Amount  of  commission,  if  any, 
paid  upon  the  resale. 

(o)  A  copy  of  the  carrier’s  notice  of 
refusal  or  a  notice  of  reconsignment  and 
such  other  pertinent  information  and 
facts  as  may  be  offered  in  proof  of  the 
necessity  for  such  resale. 

(p)  A  signed  and  verified  statement 
that  the  provisions  of  the  Code  and  the 
Marketing  Rules  and  Regulations  of  the 
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Coal  Commission  other  than  as  to  price 
have  not  been  violated  or  evaded. 

2.  All  Code  Members  shall  properly 
furnish  to  the  District  Board  and  to  the 
Statistical  Bureau  of  the  Coal  Commis¬ 
sion  for  the  District  in  which  the  coal 
originated,  full  reports  of  all  reconsign¬ 
ments,  and  shall  authorize  the  carrier 
making  such  reconsignments  to  furnish 
complete  information  thereon  to  such 
Statistical  Bureau. 

Section  X.  Substandard  Preparation  or 
Quality 

1.  Where  any  allowance  is  requested 
by  a  buyer  of  coal  on  any  shipment 
claimed  to  be  substandard  in  prepara¬ 
tion  or  quality,  the  Code  Member  or  the 
sales  agent,  with  the  prior  approval  of 
the  Code  Member,  may  on  or  before  the 
maturity  date  of  the  invoice,  make  set¬ 
tlement  and  agree  with  the  buyer  upon 
any  amount  reasonably  to  be  deducted 
for  such  inferior  coal  and  accept  pay¬ 
ment  therefor  at  less  than  the  minimum 
prices;  provided,  however,  that  in  each 
such  case  the  Code  Member  shall  within 
five  (5)  days  after  granting  such  allow¬ 
ance  file  with  the  Statistical  Bureau  of 
the  Coal  Commission  in  the  District  in 
which  the  coal  originates,  a  verified 
statement  giving  the  following  informa¬ 
tion; 

(a)  The  name  and  address  of  the  con¬ 
signee  and  the  reason  for  the  request  for 
the  allowance. 

(b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name  of 
the  mine,  the  Code  Member,  the  date  of 
shipment,  the  grade  and  size  of  coal, 
the  destination,  and  the  amount  of  al¬ 
lowance  or  adjustment  made. 

(c)  Such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction  or  j 
allowance. 

(d)  A  statement  that  the  adjustment 
has  not  been  made  with  the  purpose  or 
intent  of  evading  the  price  provisions  of 
the  Act. 

The  Code  Member  shall  also  file,  to¬ 
gether  with  the  statement,  a  written 
claim  duly  executed  by  or  on  behalf  of 
the  buyer  and  verified  by  affidavit,  set¬ 
ting  forth  the  amount  claimed  by  way  or 
deduction  and  the  reasons  for  the 
complaint. 

2.  All  such  adjustments  and  allow¬ 
ances  shall  be  subject  to  review  by  the 
Coal  Commission. 

Section  XI.  Substitutions 

1.  No  substitution  may  be  made,  upon 
any  spot  order  or  contract,  of  any  grade 
or  size  of  coal  taking  a  minimum  price 
higher  than  the  price  specified  in  such 
order  or  contract,  except  upon  the  fol¬ 
lowing  conditions: 

(a)  The  proposed  substitution  shall 
not  be  an  express  or  implied  condition  of 
the  order  or  contract. 

(b)  The  coal  substituted  must  be  coal 
which  the  Code  Member  has  already 


produced  and  loaded  into  transportation 
facilities  and  which  cannot  be  sold 
promptly  by  the  exercise  of  the  usual 
sales  effort,  such  substitution  to  be  lim¬ 
ited  to  a  specific  tonnage  for  shipment 
on  a  specific  order  and  from  a  specific 
mine. 

(c)  The  substitution  must  be  reason¬ 
ably  necessary  as  an  emergency  measure 
in  order  to  continue  operation  of  the 
mine  of  the  Code  Member. 

(d)  The  substitution  shall  be  accept-  I 
able  to  the  purchaser  of  the  coal  and 
shall  not  be  made  with  the  purpose  or 
effect  of  conferring  any  advantage  on 
the  purchaser  or  securing  any  preference 
or  advantage  for  the  Code  Member  over 
his  competitors. 

(e)  Such  substitution  may  be  made 
only  with  the  approval  of  the  Statistical 
Bureau  and  in  each  instance  formal  ap¬ 
plication  therefor  shall  be  made  upon 
forms  provided  by  the  Commission  and 
permits  shall  be  issued  prescribing  the 
conditions  of  substitution  in  each  case 
approved. 

(f)  Copies  of  substitution  permits 
shall  be  mailed  daily  to  the  office  of  the 
District  Board  and  weekly  summaries  of 
substitution  permits  shall  be  mailed  to 
all  District  Boards  within  the  Price  Area. 
The  Commission  may  from  time  to  time 
publish  the  essential  facts  as  to  all  sub¬ 
stitution  permits  granted. 

(g)  In  each  case  of  coal  shipped  under 
a  substitution  permit  the  invoice  shall 
specifically  show  the  permit  number  and 
the  size  and  grade  of  coal  substituted. 

Section  XII.  Crushing  and  Pulverizing 
Coal 

1.  Each  Code  Member  who  maintains 
and  operates  at  his  mine,  or  at  any 
facility  used  in  preparing  coals  for  mar¬ 
ket,  any  crushing  or  pulverizing  device,  I 
shall  register  such  device  with  the  Sta¬ 
tistical  Bureau  of  the  Coal  Commission, 

on  or  before - on  forms  submitted 

by  the  Coal  Commission. 

2.  Such  forms  shall  include  the  fol¬ 
lowing  : 

(a)  Name  and  address  of  Code  Mem¬ 
ber 

(b)  Name  of  mine  or  facility  at  which 
device  is  located 

(c)  Name  and  style  or  type  of  crush¬ 
ing  or  pulverizing  device 

(d)  Hourly  capacity  of  device 

(e)  Sizes  of  coal  which  device  can 
crush  or  pulverize 

(f)  Sizes  of  coal  resulting  from  crush¬ 
ing  or  pulverizing 

(g)  Number  of  tons  crushed  in  1936, 
1937  and  in  each  month  of  1938 

(h)  Cost  per  ton  of  crushing  or  pul¬ 
verizing  in  1937. 

3.  Beginning  with  the  month  of - , 

each  Code  Member  shall,  on  or  before 
the  tenth  (10th)  day  of  each  succeed¬ 
ing  month,  file  with  the  Statistical  Bu¬ 
reau,  on  forms  to  be  provided  by  the 
Coal  Commission,  a  statement,  verified 
by  affidavit,  setting  forth  the  following 


information  for  the  preceding  calendar 
month : 

(a)  Number  of  tons  of  each  size 
crushed  or  pulverized 

(b)  Number  of  tons  of  each  size  re¬ 
sulting  from  crushing  or  pulverizing. 

Section  XIII.  Miscellaneous 
General 

1.  The  minimum  prices  established  by 
the  Commission  shall  not  apply  to  coal 
sold  and  shipped  outside  the  domestic 
market  as  defined  in  the  Act  and  in  these 
Marketing  Rules  and  Regulations. 

2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 
and  shipped  outside  the  continental 
United  States. 

3.  No  coal  shall  be  sold  or  delivered  or 
offered  for  sale  at  a  price  below  the  mini¬ 
mum  or  above  the  maximum  therefor  es¬ 
tablished  by  the  Commission,  and  the 
sale  or  delivery  or  offer  for  sale  of  coal 
at  a  price  below  such  minimum  or  above 
such  maximum  shall  constitute  a  viola¬ 
tion  of  the  Code:  Provided,  that  the 
provisions  of  this  paragraph  shall  not 
apply  to  a  lawful  and  bona  fide  written 
contract  entered  into  prior  to  June  16, 
1933,  which  has  been  filed  with  the  Coal 
Commission. 

4.  If,  in  converting  a  net  or  gross  ton 
price,  freight  rate  or  freight  rate  differ¬ 
ential,  the  calculation  extends  to  more 
than  3  decimals,  and  the  4th  decimal  is 
.0005  or  more,  it  shall  be  added  as  .001, 
and  if  under  .0005  it  shall  be  eliminated! 

5.  All  coal  shall  be  sold  and  invoiced 
on  a  price  per  ton  basis,  and  all  coal  must 
be  sold  and  invoiced  under  the  size,  price 
classification  and  other  designation 
therefor  in  the  price  schedule  published 
by  the  Coal  Commission. 

6.  Failure  to  file  information  required 
by  these  Marketing  Rules  and  Regula¬ 
tions  or  the  filing  of  false  information, 
wilfully  made,  will  subject  the  party 
failing  to  file  the  information  required, 
or  the  party  so  filing,  to  the  penalties 
of  the  Act  and  other  penalties  imposed 
by  law. 

Advertising 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any  Code 
Member  or  his  sales  agent  to  any  pur¬ 
chaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial 
participation  by  retailers  of  coal,  may 
conduct  advertising  campaigns  seeking 
to  increase  the  use  of  coal.  The  amount 
of  expenditures  incurred  by  a  Code  Mem¬ 
ber,  his  agent  or  representative  for  ad¬ 
vertising  shall  be  subject  to  review  by  the 
Coal  Commission  as  to  the  good  faith  of 
the  transaction. 

Screening  for  Buyer’s  Account 

1.  The  screening  of  mine  run  or  re¬ 
screening  of  other  grades  of  coal,  sold 
and  billed  as  such,  for  the  buyer’s  ac¬ 
count  for  the  purpose  of  keeping  the  re- 
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sultant  products  separate  in  the  shipment 
thereof  is  prohibited. 

Coal  Confiscated  or  Lost  in  Transit 

1.  All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not 
less  than  the  minimum  price  established 
for  such  coal  for  shipment  to  the  destina¬ 
tion  and  use  to  which  the  coal  was  sold  or 
the  established  price  for  sale  to  the  car¬ 
rier  at  the  place  of  confiscation  or  loss, 
whichever  may  be  the  higher. 

Revision  of  Marketing  Rules  and  Regu¬ 
lations 

1.  These  Marketing  Rules  and  Regula¬ 
tions  are  subject  to  revision  and  amend¬ 
ment  by  further  order  of  the  Coal  Com¬ 
mission. 

Unfair  Methods  of  Competition. — See 
page  166. 

Penalties. — See  page  166. 


Minimum  Price  Area  No.  1 — District 
Board  No.  5 

PROPOSED  MARKETING  RULES  AND  REGU¬ 
LATIONS 

A  witness  for  District  Board  No.  5, 
properly  qualified  as  an  expert  in  the 
marketing  of  coal  in  that  district,  intro¬ 
duced  into  evidence  as  Exhibit  No.  617  the 
rules  and  regulations  proposed  by  Dis¬ 
trict  Board  No.  5  in  compliance  with 
Commission  Order  No.  248.  The  witness 
testified  that  these  rules  and  regulations 
were  properly  submitted  to  Code  Mem¬ 
bers  within  said  district  on  September  9, 
1938,  and  that  no  protests  concerning 
such  proposals  were  received  from  Code 
Members. 

The  witness  for  District  No.  5  agreed 
with  the  opinions  given  by  the  witnesses 
for  Districts  Nos.  2  and  4  as  to  certain 
modifications  and  additions  to  the  rules 
proposed  by  Districts  Nos.  2  and  4.  As 
previously  stated  in  the  findings  for  Dis¬ 
trict  No.  4,  the  witness  for  District  No. 

4  likewise  agreed  to  the  opinions  ex¬ 
pressed  by  the  witness  for  District  No.  2 
as  to  such  modifications  and  additions 
and,  accordingly,  the  rules  for  District 
No.  4  were  modified  to  reflect  such  opin¬ 
ions.  Therefore,  we  find  that  the  rules 
proposed  by  District  No.  5  which  are 
similar  to  the  rules  proposed  by  Dis¬ 
tricts  Nos.  2  and  4  should  be  modified 
in  the  same  manner  and  for  the  same 
reasons  as  hereinbefore  stated  in  the 
findings  of  fact  for  District  No.  4. 

The  witness  for  District  No.  5  testified 
that  the  rules  and  regulations  proposed 
by  District  No.  5  are  reasonable,  not  in¬ 
consistent  with  the  requirements  of  Sec¬ 
tion  4  of  the  Act,  and  in  conformance 
with  the  standards  of  fair  competition 
established  in  the  Act.  Likewise,  the 
evidence  reveals  that  the  proposed  de¬ 
letions,  modifications  and  clarifications 
of  such  rules  are  in  accordance  with  the 
standards  of  Section  4  n  (a)  of  the  Act. 
Accordingly,  we  find  that  the  following 
rules  and  regulations  proposed  by  Dis¬ 
trict  No.  5,  reflecting  such  deletions, 
modifications  and  clarifications,  are  rea¬ 


sonable,  not  inconsistent  with  the  re¬ 
quirements  of  Section  4  of  the  Act,  and 
in  conformance  with  the  standards  of 
fair  competition  established  in  the  Act: 

MARKETING  RULES  AND  REGULATIONS  INCI¬ 
DENTAL  TO  THE  SALE  AND  DISTRIBUTION 
OF  COAL  BY  CODE  MEMBERS  WITHIN  DIS¬ 
TRICT  NO.  5  AS  PROPOSED  BY  DISTRICT 
BOARD  NO.  5  AND  AS  APPROVED,  DISAP¬ 
PROVED,  OR  MODIFIED  FOR  THE  PURPOSE  OF 
CORDINATION 

Section  I.  Definitions 

1.  The  term  “person”  as  used  herein, 
includes  individuals,  firms,  associations, 
partnerships,  corporations,  trusts,  trus¬ 
tees,  cooperatives,  receivers  and  trustees 
in  bankruptcy  and  in  other  legal  pro¬ 
ceedings,  and  any  other  recognized  forms 
of  business  organizations. 

2.  A  “sales  agent”  is  a  person  who,  as 
agent  of  a  code  member  (and  therefore 
without  purchasing  the  coal),  sells  coal 
produced  by  such  code  member  for  him 
or  on  his  behalf:  Provided,  that  “sales 
agent”  shall  not  include  an  individual 
(herein  referred  to  as  a  “salesman”) 
regularly  and  continuously  employed  by 
a  code  member,  whose  sole  compensation 
is  a  stated  salary  per  week,  per  month, 
or  per  year,  and  who  regularly  devoted 
the  major  portion  of  his  time  to  the 
solicitation  of  purchases  of  coal  produced 
by  his  code  member  employer. 

3.  A  “commission”  is  the  total  of  all 
compensations  and  allowances  received 
by  a  sales  agent  from  a  code  member  for 
services  rendered  in  the  sale  of  coal. 

4.  A  “registered  distributor”  is  a  per¬ 
son  who  has  been  duly  registered  by  the 
Coal  Commission  pursuant  to  the  rules 
and  regulations  prescribed  by  the  Com¬ 
mission  for  the  administration  of  Section 
4  II  (h)  of  the  Act. 

5.  A  “spot  order”  is  a  legal  obligation 
for  the  sale  and  purchase  of  coal,  the 
delivery  of  which  is  stipulated  to  be  made 
within  not  more  than  thirty  (30)  days 
from  the  date  upon  which  the  order  was 
accepted. 

6.  A  “contract”  is  a  legal  obligation  for 
the  sale  and  purchase  of  coal,  the  deliv¬ 
eries  of  which  are  stipulated  to  be  made 
during  a  period  longer  than  the  maxi¬ 
mum  period  specified  for  a  spot  order. 

7.  A  “quotation”  is  an  offer  to  sell  coal 
which  the  offerer  may  withdraw  prior  to 
its  being  acted  upon  by  the  offeree. 

8.  An  “option”  is  an  offer  to  sell  coal 
acceptable  within  a  time  certain,  during 
which  time  the  offerer  may  not  withdraw 
the  offer  without  the  consent  of  the 
offeree. 

9.  A  “commitment”  is  the  status  of  a 
contract  between  the  time  a  quotation  is 
accepted  or  an  option  is  exercised  and 
the  time  the  contract  is  formally  reduced 
to  writing. 

10.  “Coal  Commission”  as  used  herein, 
shall  mean  the  National  Bituminous  Coal 
Commission  established  under  the  provi¬ 
sions  of  the  Bituminous  Coal  Act  of  1937. 

11.  “Act”  as  used  herein  shall  mean 
the  Bituminous  Coal  Act  of  1937. 

12.  “District  Board”  as  used  herein, 
shall  mean  any  District  Board  estab¬ 


lished  under  the  provisions  of  Section  4, 
Part  I  (a)  of  the  Act. 

.  13.  “Statistical  Bureau”  shall  mean, 
unless  otherwise  specifically  stated,  the 
Statistical  Bureau  of  the  Commission  for 
the  District  in  which  the  coal  involved 
in  any  transaction  is  produced,  or  the 
District  in  which  is  located  a  mine  of  a 
code  member  affected  by  any  order  or 
regulation. 

14.  “Minimum  Price”  shall  mean  a 
minimum  price  established  and  made 
effective  by  the  Coal  Commission. 

15.  “Maximum  Price”  shall  mean  a 
maximum  price  established  and  made 
effective  by  the  Coal  Commission. 

16.  The  term  “producer”  includes  all 
individuals,  firms,  associations,  corpora¬ 
tions,  trustees,  and  receivers  engaged  in 
the  business  of  mining  coal. 

17.  The  term  “reconsignment”  and 
“diversion”  as  used  herein  shall  mean  the 
change  in  the  original  consignee- or  in 
the  destination  or  route. 

18.  The  term  “transportation  facili¬ 
ties”  means  railroad  cars,  ships,  barges, 
trucks,  or  any  other  facilities  used  or 
useful  in  the  transportation  of  coal. 

19.  A  “code  member”  means  a  pro¬ 
ducer  who  has  accepted  and  holds  mem¬ 
bership  in  the  Bituminous  Coal  Code 
promulgated  under  the  Bituminous  Coal 
Act  of  1937. 

20.  The  term  “domestic  market”  shall 
include  all  points  within  the  continental 
United  States  and  Canada,  and  car- 
ferry  shipments  to  the  Island  of  Cuba. 
Bunker  coal  delivered  to  steamships  for 
consumption  thereon  shall  be  regarded 
as  shipped  within  the  domestic  market. 

21.  “Cargo  shipment”  is  a  quantity  of 
coal  loaded  in  a  vessel,  boat  or  barge  for 
transportation  via  water. 

22.  “Bunker  coal”  or  “vessel  fuel”  is 
that  coal  used  aboard  a  boat  or  vessel 
for  consumption  thereon. 

23.  “Coal”  as  used  herein  shall  mean 
bituminous  coal. 

24.  The  term  “bituminous  coal”  in¬ 
cludes  all  bituminous,  semi-bituminous 
and  sub-bituminous  coal  and  shall  ex¬ 
clude  lignite,  which  is  defined  as  a  lignitic 
coal  having  calorific  value  in  British 
thermal  units  of  less  than  seven  thou¬ 
sand  six  hundred  per  pound  and  having 
a  natural  moisture  content  in  place  in 
the  mine  of  30  per  centum  or  more. 

25.  The  term  “control”  means  the  pos¬ 
session,  direct  or  indirect,  of  the  power 
to  direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person, 
whether  through  the  ownership  of  vot- 

j  ing  securities,  by  contract,  or  otherwise. 

Section  II.  Sales  Agents 

1.  All  appointments  of  Sales  Agents  by 
Code  Members  or  their  agents  or  author¬ 
ized  representatives,  and  the  terms  and 
conditions  of  such  appointments,  shall  be 
subject  to  the  Marketing  Rules  and  Reg¬ 
ulations  from  time  to  time  established  by 
the  Coal  Commission. 

2.  Each  Code  Member  shall  be  respon¬ 
sible  for  the  compliance  by  all  his  Sales 
Agents  and  agents  and  employees  of  Sales 
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Agents  and  agents  with  the  provisions  of  I  of  business  or  a  regularly  established  I  computation  of  such  commissions  any 


the  Bituminous  Coal  Code  and  of  all  sales  office  of  the  sales  agent. 


part  of  the  tonnage  of  coal  sold  by  him 


rules  and  regulations,  promulgations  and  (C)  Not  later  than  the  tenth  day  of  to  the  sales  agent,  whether  for  consump- 
determinations  of  the  Coal  Commission,  each  month,  each  Code  Member  shall  tion  or  resale. 

3.  Each  Code  Member  shall  require  all  also  file  with  the  Statistical  Bureau,  or  12.  No  Code  Member  shall  employ  any 

his  sales  agents,  clearly  to  set  forth  upon  Bureaus,  a  statement  showing  the  names  person  or  appoint  any  sales  agent  at  a 
any  offer,  contract,  spot  order,  invoice,  and  addresses  of  distributors  to  whom  compensation  obviously  disproportionate 
and  statement  of  account  covering  coal  the  Code  Member  or  his  sales  agents  to  the  ordinary  value  of  the  service  or 
sold  or  to  be  sold,  the  name  of  such  Code  sold  coal  during  the  preceding  calendar  services  rendered  and  whose  cmploy- 
Member  principal,  and  the  name  of  the  month,  the  tonnage  sold,  and  the  ment  or  appointment  is  made  with  the 
mine  or  mines  from  which  shipment  was  amount  of  discount  allowed  to  each  such  primary  intention  and  purpose  of  secur- 
made  or  is  to  be  made.  If  the  name  of  distributor.  ing  a  preferment  with  a  purchaser  or 

the  sales  agent  also  appears  in  the  trans-  6.  Within  twenty  (20)  business  days  purchasers  of  coal. 

action,  then  the  above  mentioned  forms  after  the  effective  date  of  these  rules  13.  Subject  to  further  order  of  the 

shall  also  disclose  the  fact  of  agency  and  regulations,  each  Code  Member  shall  Coal  Commission,  the  amount  of  corn- 
relationship  with  the  Code  Member  file  with  the  Coal  Commission  a  list  mission  to  be  paid  by  a  Code  Member 
principal.  showing  the  names  and  addresses  of  all  to  his  sales  agent  shall  be  fixed  by 

4.  (A)  Every  contract  for  the  appoint-  his  sales  agents.  Upon  any  change  in  agreement  of  the  parties,  subject,  how- 

ment  of  a  sales  agent  by  Code  Members  said  list,  the  Code  Member  shall  notify  ever,  that  upon  complaint  of  violation 
or  by  agents  or  authorized  representa-  the  Coal  Commission  within  ten  (10)  of  the  unfair  methods  of  competition, 
tives  of  Code  Members,  or  any  modifica-  business  days  after  such  change  takes  a-s  provided  in  the  Act,  the  amount  of 


tion  thereof,  shall  be  in  writing,  and  shall  place. 


such  commission  shall  be  subject  to  re- 


fully  set  forth  therein  all  the  terms  and 


conditions  of  such  contract,  including  dresses  of  sales  agents  and  the  Code 
the  amount  or  basis  of  the  sales  agent’s  Members  for  whom  such  agents  act  shall 


7.  A  list  showing  the  names  and  ad-  v*ew  by  the  Coal  Commission, 
esses  of  sales  agents  and  the  Code  Section  III.  Discounts 


commission.  Certified  copies  of  all  such  be  published  monthly  by  the  Coal  ^  Code^ Member  or  sales  agent  of 
agency  contracts  entered  into  on  or  prior  Commission.  a  Code  Member  shall  pay  or  allow  any 

to  the  effective  date  of  the  establishment  g.  All  agency  contracts  and  other  in-  d*sc°unt  *rom  mJ^mium  prices  to  any 
of  these  rules  and  regulations  and  in  formation  filed  by  Code  Members  in  con-  ^Sed  ^the^^C^m^So^Ts  ^u" 
effect  on  such  date,  shall  be  filed  by  the  fonnity  with  the  foregoing  regulations,  recrfve ^^clTdSSi^t  ^t  the 

Code  Member  with  the  Statistical  Bu-  other  than  the  names  and  addresses  of  h  dlscount  at  the 

reau,  or  Bureaus,  within  twenty  (20)  saies  agents,  shall  be  held  by  the  Coal 

business  days  after  such  date.  Commission  as  the  confidential  records  IS! 

(B)  Certified  copies  of  all  contracts  of  said  parties  and  shall  not  be  made  Sices  on  Let  of  wal  to  rSisSSd  dT 

appointing  sales  agents  or  of  agreements  public  without  the  consent  of  the  Code  ,  ^  ™ 

modifying  any  sales  agency  contract,  en-  Member  from  whom  the  same  shall  have  Xw^  e  pLcnSTbS 

tered  into  subsequent  to  the  effective  been  obtained,  except  where  such  dis-  Si  coily 

date  of  these  rules  and  regulations,  shall  closure  is  required  in  any  proceeding  be-  n  ,  ,  ..  .  .  ,.  ' 

be  similarly  filed  by  the  Code  Member  fore  the  Coal  Commission  by  way  of  S  Lv  Y 

within  ten  (10)  business  days  after  the  enforcement  of  the  Act  or  upon  the  order  y 

date  upon  which  such  contracts  or  of  any  court  of  competent  jurisdiction.  Section  IV.  Limitation  of  Orders,  Agree - 
agreements  have  been  entered  into.  9.  From  and  after  twenty  (20)  busi-  ments.  Options  and  Quotations 

(C)  Upon  the  expiration,  termination,  ness  days  following  the  effective  date  j  Subject  to  further  order  of  the  Coal 
or  rescission  of  any  sales  agency  con-  of  these  Marketing  Rules  and  Regula-  commission  no  Code  Member  or  sales 
tract,  the  Code  Member  principal  shall  tions  no  Code  Member  or  sales  agent  of  agent  of  tbe  Code  Member  shall  enter 
make  a  report  thereof  to  the  Statistical  a  Code  Member  shall  allow  or  pay,  di-  into  any  agreement  or  order  for  the  sale 
Bureau,  or  Bureaus,  within  ten  (10)  rectly  or  indirectly,  any  commission  or  of  coal  pr0Viding  for  delivery  for  a  period 


Code  Member  with  the  Statistical  Bu¬ 
reau,  or  Bureaus,  within  twenty  (20) 
business  days  after  such  date. 


Section  IV.  Limitation  of  Orders,  Agree¬ 
ments,  Options  and  Quotations 

1.  Subject  to  further  order  of  the  Coal 


Bureau,  or  Bureaus,  within  ten  (10)  rectly  or  indirectly,  any  commiss 
business  days  after  the  date  of  such  ex-  compensation  to  any  sales  agent, 
piration,  termination,  or  rescission.  ,Qv  TTnl*cs  < 


mpwibduon  any  saies  agcut.  in  excess  0f  that  authorized  for  a  spot 

(a)  Unless  the  contract  of  agency  order,  and  no  prices  shall  be  less  than 


5.  (A)  As  to  all  coal  sold  by  a  Code  shall  have  been  fiied  with  the  Coal  Com-  the  applicable  minimum  prices  in  effect 
Member  otherwise  than  through  a  sales  mission,  as  hereinbefore  required,  and  at  the  time  of  the  making  of  the  agree- 
agent  or  through  an  employee  regularly  ...  naant  chan  ment  or  order:  Provided,  however,  that 


agent  or  tnrougn  an  employee  reguiariy  (b)  Unless  the  sales  agent  shall  have  ment  or  order:  Provided,  however,  that 
employed  as  a  salesman  by  the  Code  agreed  in  siting,  with  the  Code  Mem-  contracts  for  periods  not  exceeding  one 
Member  at  his  principal  place  of  business  ber  tQ  conform  to  and  observe  the  mini-  (1)  year  may  be  made  with  agencies  of 
or  at  a  regularly  established  sales  office,  mum  and  maxiinuin  prices  and  Market-  the  Federal  Government  or  with  agencies 
such  Code  Member  shall,  not  later  than  ing  Rules  and  Regulations  established  of  State  or  local  governments,  where  the 
the  tenth  day  of  each  month,  file  with  by  the  Coal  commission  and  the  Pair  contract  is  entered  into  through  com- 

the  Statistical  Bureau,  or  Bureaus,  a  list  Trade  Practice  Provisions  of  the  Act,  as  petitive  bidding,  at  the  following  appli- 

of  all  persons  through  whom,  directly  well  as  all  proper  orders  of  the  Commis-  cable  minimum  prices: 
or  indirectly,  any  such  coal  was  sold  dur-  ,  _  .  .  _  .  „  .  ^  , 

insr  the  Drecedins  calendar  month  with  '  ^ a)  For  deliveries  during  the  first 

" LtemS offhe  duration  and  charac-  .  <c)  i  the  ■£•  »■*  ?£a11  haTC  thirty  (30)  days  of  the  contract,  at  not 

ter  of  their  employment,  the  tonnage  ln  B°od  faith  “”?“ad  aBre*‘  less  than  the  applicable  minimum  price 

sold  by,  and  the  rate  and  amount  of  mant  as  ln  paragraph  <b)  above  Pr°-  to  effect  at  the  time  of  the  making  of 


compensation  paid  to,  each  of  them. 

(B)  Not  later  than  the  tenth  day  of 


vided. 


10.  No  commission  shall  be  paid  to  a 


the  agreement; 

(b)  For  deliveries  thereafter,  at  not 


each  month,  each  Code  Member  shall  sales  agent  by  a  Code  Member  where  |ess  ^an  the  applicable  minimum  price 
also  file  with  the  Statistical  Bureau,  or  the  coal  is  delivered  or  sold  to  any  per-  in  effect  at  the  time  of  delivery  if  such 
Bureaus,  similar  information  obtained  son  who  owns  such  sales  agent  or  who  pr*ce  is  higher  than  the  contract  price, 
from  his  sales  agents  concerning  sales  of  financially  or  otherwise  controls  such  Provided,  further,  that  contracts  for 
coal  made  during  the  preceding  calen-  agent.  periods  not  exceeding  one  (1)  year  at 

dar  month,  by  the  sales  agents’  repre-  11.  When  any  commissions  are  paid  prices  not  less  than  the  said  applicable 
sentatives  and  employees  other  than  to  a  sales  agent  on  a  tonnage  basis,  the  minimum  prices  may  be  made  with 
salesmen  employed  at  the  principal  place  Code  Member  shall  not  include  in  the  agencies  of  the  Federal  Government  or 
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with  such  agencies  of  the  State  or  local 
governments,  in  the  absence  of  competi¬ 
tive  bidding,  where  by  virtue  of  an  ex¬ 
press  exemption  in  the  statute  or  ordi¬ 
nance  such  agencies  may  enter  into  con¬ 
tracts  for  the  purchase  of  coal  without 
regard  to  competitive  bidding. 

2.  While  the  preceding  rule  is  in  effect, 
no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of 
coal.  When  the  above  rule  is  suspended 
or  revoked  by  the  Coal  Commission,  op¬ 
tions  for  the  sale  of  coal  may  be  given 
for  a  period  not  exceeding  fourteen  (14) 
days.  No  options  may  be  given  at  a 
price  less  than  the  applicable  minimum 
price  in  effect  at  the  time  of  the  giving 
of  the  option.  If  the  applicable  mini¬ 
mum  price  is  increased  beyond  the 
quoted  price  within  such  fourteen  (14) 
days  and  the  option  shall  not  have  been 
exercised  at  that  time,  the  option  there¬ 
upon  shall  become  null  and  void:  Pro¬ 
vided,  however,  that  in  connection  with 
offers  to  sell  to  the  United  States  Gov¬ 
ernment,  or  States  or  political  subdivi¬ 
sions  thereof,  options  may  be  given  for 
a  period  not  exceeding  forty-five  (45) 
days  from  the  date  of  the  offer  or  from 
the  final  date  for  the  filing  of  offers. 

3.  Quotations  may  also  be  given  for  a 
period  of  not  exceeding  fourteen  (14) 
days  If  the  applicable  minimum  price 
is  increased  beyond  the  quoted  price 
within  such  fourteen  (14)  days  and  the 
quotation  shall  not  have  been  accepted 
at  that  time,  the  quotation  thereupon 
shall  become  null  and  void. 

4.  Every  quotation  and  option  shall 
provide  that  it  is  made  subject  to  the 
provisions  of  the  Marketing  Rules  and 
Regulations  of  the  Coal  Commission. 

5.  All  quotations  and  options  must 
be  made  or  confirmed  in  writing.  Every 
Code  Member,  or  his  sales  agent,  shall 
require  of  his  offeree  that  the  acceptance 
of  a  quotation  or  the  exercise  of  an  op¬ 
tion  be  in  writing. 

Section  V.  Spot  Orders 

1.  A  spot  order  shall  be  in  writing  or 
confirmed  in  writing  within  five  (5) 
business  days  from  the  date  of  the  mak¬ 
ing  thereof. 

2.  Each  spot  order  shall  be  subject  to 
the  following  conditions  which  shall 
either  be  endorsed  upon  the  form  of  the 
order  or  upon  the  written  confirmation 
thereof  by  the  Code  Member  or  his  sales 
agent,  the  meaning  and  effect  of  which 
shall  not  be  changed  or  altered  by  any 
other  provision  of  the  order. 

(a)  “No  shipment  consigned  to  any 
destination  may  be  diverted  or  recon¬ 
signed  without  the  consent  of  the  seller! 
confirmed  in  writing.  In  case  of  any 
reconsignment  or  diversion,  the  seller 
shall  charge  and  the  buyer  shall  pay  not 
less  than  the  minimum  price  prescribed 
for  such  coal  for  delivery  to  the  desti¬ 
nation  to  which  such  shipment  is  ac¬ 
tually  delivered  and  for  the  use  to  which 
it  is  actually  applied:  Provided,  how¬ 
ever,  that  this  provision  does  not  apply 


to  railroad  locomotive  fuel  sold  at  prices 
f.  o.  b.  mine.” 

(b)  “The  coal  shipped  pursuant  to 
this  order  is  sold  and  purchased  upon 
the  following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in 
writing  and  the  seller  shall  charge  and 
the  buyer  shall  pay  not  less  than  the 
applicable  minimum  price  for  such  coal 
at  the  time  of  diversion  for  the  use  to 
which  it  is  actually  applied.” 

(c)  “If  shipments  called  for  by  this 
order  are  not  completed  within  thirty 
(30)  days  from  the  effective  date  of  this 
order,  the  unfilled  portion  of  the  order 
shall  not  be  delivered.” 

3.  In  any  case  where  a  sale  is  made  by 
a  sales  agent  of  a  Code  Member,  such 
sales  agent  shall  not  exercise  the  rights 
of  the  seller  as  defined  in  Item  2  (a)  of 
this  section  without  first  securing  the 

I  consent  of  his  Code  Member  principal  to 
be  confirmed  in  writing. 

4.  All  the  terms  and  conditions  of  a 
sale  of  coal  must  be  fully  and  expressly 
set  forth  either  in  the  order  or  in  the 
written  confirmation  thereof  and  such 
order  or  written  confirmation  thereof 
shall  specifically  contain  all  the  terms 
required  by  rule  1  of  Section  VI  of  these 
Marketing  Rules  and  Regulations.  With¬ 
in  ten  (10)  business  days  after  the  date 
of  the  making  of  the  spot  order  or  date 
of  the  written  confirmation  thereof,  the 
Code  Member  or  his  sales  agent  shall 
file  with  the  Statistical  Bureau,  or  Bu¬ 
reaus,  a  copy  of  such  spot  order  or  con¬ 
firmation.  Any  modification  of  a  spot 
order  must  also  be  made  in  writing  and 
filed  with  the  Statistical  Bureau,  or  Bu¬ 
reaus,  in  the  same  manner. 

Section  VI.  Contracts 

Upon  the  revocation  or  suspension  of 
rule  1  of  Section  IV  of  these  Marketing 
Rules  and  Regulations,  Code  Members  or 
sales  agents  of  Code  Members  may 
thereafter  enter  into  contracts  for  the 
sale  and  delivery  of  coal  upon  the  fol¬ 
lowing  terms  and  conditions: 

1.  Every  contract  shall  be  in  writing 
and  shall  express  the  entire  agreement 
between  the  parties.  The  contract  shall 
clearly  state  the  date  of  execution,  the 
effective  date,  the  expiration  date,  the 
price  agreed  upon,  the  terms  of  payment, 
the  size  and  grade  of  coal,  the  number 
of  cars  or  tonnage  to  be  shipped,  the 
name  of  the  Code  Member  and  the  name 
of  the  originating  mine,  and,  where  the 
coal  is  purchased  for  consumption,  the 
use  to  which  the  coal  is  to  be  applied. 
Contracts  may  also  be  made  either  (a) 
calling  for  a  buyer’s  entire  requirements 
or  a  stated  percentage  of  his  require¬ 
ments,  showing  the  maximum  tonnage 
to  be  shipped  thereunder,  or  (b)  cover¬ 


ing  a  buyer’s  requirements  and  stating 
the  estimated  tonnage  to  be  shipped  with 
an  allowable  overshipment  of  not  ex¬ 
ceeding  ten  (10)  per  cent  of  such  esti¬ 
mated  tonnage. 

The  provisions  of  the  rule  stated  in  the 
foregoing  paragraph  relating  to  quantity 
shall  not  apply  to  contracts  made  with 
agencies  of  the  Federal,  State  or  local 
governments  in  case  the  terms  required 
to  be  submitted  in  a  bid  or  offer  for  such 
contract  are  in  conflict  with  such  pro¬ 
visions. 

2.  No  contract  for  the  sale  of  coal  shall 
provide  for  deliveries  to  commence  at  a 
date  later  than  ninety  (90)  days  from  the 
date  upon  which  such  contract  is  entered 
into. 

3.  No  contract  shall  be  made  at  a  price 
below  the  applicable  minimum  price  as 
established  by  the  Coal  Commission  at 
the  time  of  the  making  of  the  contract 
for  the  coal  to  be  sold  thereunder,  and  no 
coal  may  be  delivered  upon  a  contract  at 
a  price  below  such  applicable  minimum 
price. 

4.  No  contract  shall  provide  for  deliv¬ 
ery  over  a  period  in  excess  of  twelve  (12) 
months  except  by  special  permission  and 
approval  of  the  Coal  Commission,  upon  a 
showing  of  the  necessity  of  meeting  the 
long  term  contract  competition  of  oil, 
gas,  or  other  fuels  or  forms  of  power,  or 
for  such  other  reasons  as  the  Commission 
may  deem  appropriate  in  order  to  further 
the  effectual  administration  of  the  Act. 

5.  Any  change  in  the  terms  of  a  con¬ 
tract,  not  in  violation  of  these  Rules  and 
Regulations,  shall  be  evidenced  by  a  writ¬ 
ten  agreement  and  shall  conform  to  all 
the  requirements  set  forth  in  these  Rules 
and  Regulations. 

6.  A  report  of  every  commitment  shall 
be  filed  by  the  Code  Member  or  his  sales 
agent  with  the  Statistical  Bureau,  or  Bu¬ 
reaus,  within  fifteen  (15)  business  days 
|  from  the  date  of  thp  making  of  the  agree¬ 
ment.  Such  report  shall  set  forth  all  the 
terms  and  conditions  of  the  commitment. 
A  true  copy  of  every  contract  and  of  any 
agreement  for  modification  thereof  shall 
be  filed  with  the  Statistical  Bureau  within 
fifteen  (15)  business  days  from  the  date 
of  execution  of  such  contract  or  agree¬ 
ment  for  modification:  Provided,  how¬ 
ever,  that  a  report  of  the  commitment 
need  not  be  filed  if  a  copy  of  the  contract 
is  filed  within  fifteen  (15)  business  days. 

7.  Each  contract  shall  contain  the  fol¬ 
lowing  provisions,  the  meaning  and  effect 
of  which  shall  not  be  changed  or  altered 
by  any  other  provision  of  the  contract: 

“(a)  This  contract  and  the  perform¬ 
ance  of  all  provisions  thereof  are  ex¬ 
pressly  subject  to  the  Bituminous  Coal 
Act  of  1937,  and  the  proper  orders  and 
regulations  issued  thereunder  by  the  Na¬ 
tional  Bituminous  Coal  Commission. 

“(b)  No  shipment  consigned  to  any 
destination  point  may  be  reconsigned  or 
diverted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of 
any  reconsignment  or  diversion,  the 
seller  shall  charge  and  the  buyer  shall 


179 


FEDERAL  REGISTER,  Wednesday ,  January  11,  1939 


pay  not  less  than  the  applicable  mini¬ 
mum  price  for  such  coal  at  the  time  of 
the  reconsignment  or  diversion  for  de¬ 
livery  to  the  destination  to  which  such 
shipment  is  actually  delivered  and  for 
the  use  to  which  it  is  actually  applied: 
Provided,  however,  that  this  provision 
does  not  apply  to  railroad  locomotive 
fuel  sold  at  prices  f.  o.  b.  mines. 

“(c)  The  coal  shipped  pursuant  to  this 
contract  is  sold  and  purchased  upon  the 
following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or 
plants  named  herein  and  for  the  use 
stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writ¬ 
ing  and  the  seller  shall  charge  and  the 
buyer  shall  pay  not  less  than  the  ap¬ 
plicable  minimum  price  for  such  coal  at 
the  time  of  diversion  for  the  use  to  which 
it  is  actually  applied.” 

8.  In  any  case  where  a  contract  is 
made  by  a  sales  agent  of  a  Code  Member, 
such  sales  agent  shall  not  exercise  the 
rights  of  the  seller  as  defined  in  item  7 

(b)  of  this  section  without  first  securing 
the  consent  of  the  Code  Member  produc¬ 
ing  such  coal  to  be  confirmed  in  writing. 

9.  The  making  of  a  contract  for  the 
sale  of  coal  at  a  price  below  the  minimum 
or  above  the  maximum  therefor  estab¬ 
lished  by  the  Commission  at  the  time  of 
the  making  of  the  contract  shall  consti¬ 
tute  a  violation  of  the  Code  and  such 
contract  shall  be  invalid  and  unenforce¬ 
able. 

10.  No  contract  shall  be  made  for  the 
sale  of  coal  for  delivery  after  the  expira¬ 
tion  date  of  the  Act  at  a  price  below  the 
minimum  or  above  the  maximum  there¬ 
for  established  by  the  Coal  Commission 
and  in  effect  at  the  time  of  making  the 
contract. 

Section  VII.  Terms  of  Payment 

1.  The  price  and  fair  trade  practice 
provisions  of  the  Act  shall  not  be  evaded 
or  violated  by  a  Code  Member,  or  his 
sales  agent,  through  the  use  of  terms  of 
payment,  and  in  no  instance  shall  terms 
of  payment  be  more  favorable  than  the 
following : 

(A)  On  rail,  river,  ex-river,  or  truck 
shipments,  the  date  of  payment  of  in¬ 
voices  for  coal  sold  shall  be  on  or  before 
the  twentieth  (20th)  day  of  the  month 
following  the  month  in  which  shipment 
was  made. 

(B)  On  tidewater  cargo  shipments  the 
date  of  payment  shall  be  not  more  than 
thirty  (30)  days  from  date  of  vessel  bill 
of  lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  tidewater  cargo  shipment,  on 
or  before  the  twentieth  (20th)  day  of 
the  month  following  the  month  in  which 
the  coal  is  dumped. 

(C)  Payment  for  all  tidewater  Bunker 
coal  supplied  for  foreign  vessels  shall  be 
by  cash  on  delivery  or  by  master’s  draft 
on  owners  in  United  States  currency  at 
not  exceeding  fifteen  (15)  days’  sight  at 
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supplier’s  option.  When  drafts  are  ac¬ 
cepted  in  payment,  all  bank  charges  for 
collections,  exchange,  etc.,  shall  be  for 
owner’s  account.  Payment  for  tidewater 
bunker  coal  supplied  for  American  ves¬ 
sels  shall  be  made  on  or  before  the  twen¬ 
tieth  (20th)  day  of  the  month  following 
delivery. 

Payment  for  coal  shipped  for  vessel 
fuel,  and  delivered  into  vessels  at  ports 
on  the  Great  Lakes  on  tributary  waters 
thereof,  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  such  delivery. 

(D)  On  lake  cargo  shipments,  the  date 
of  payment  shall  be  not  more  than  sixty 
(60)  days  from  date  of  vessel  bill  of 
lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  lake  cargo  shipments,  on  or 
before  the  twentieth  (20th)  of  the  sec¬ 
ond  month  following  the  month  in  which 
dumped. 

(E)  On  all  coal  sold  to  railroads,  the 
date  of  payment  shall  be  on  or  before 
the  twenty-fifth  (25th)  day  of  the  month 
following  the  date  of  shipment. 

(P)  Invoices  shall  be  paid  in  full  in 
United  States  currency,  or  funds  equiva¬ 
lent  thereto,  not  later  than  the  due  date. 

(G)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any  un¬ 
adjusted  claim  of  the  buyer. 

(H)  No  sale,  delivery,  or  offer  for  sale 
of  coal  shall  be  made  upon  any  condi¬ 
tion,  express  or  implied,  that  any  por¬ 
tion  of  the  sale  price  may  be  withheld 
by  the  buyer,  or  deposited  in  escrow, 
pending  or  based  upon  a  determination 
of  the  constitutionality  of  any  provision 
of  the  Act,  of  the  jurisdiction  of  the  Coal 
Commission,  or  the  validity  or  applica¬ 
bility  of  any  order  of  the  Coal  Com¬ 
mission. 

(I)  Where  the  due  date  of  the  account 
is  extended  by  agreement  of  the  parties, 
express  or  implied,  or  where  payment  is 
made  by  note,  trade  acceptance  or  other 
form  of  indebtedness,  the  seller  shall 
charge  and  the  buyer  shall  pay  interest 
from  and  after  the  due  date  of  the  ac¬ 
count  at  the  current  rate  in  the  locality 
to  which  the  coal  is  shipped  to  the 
vendee. 

(J)  Freight  on  all-rail  or  ex-river 
shipments  shall  not  be  paid  by  a  Code 
Member,  or  his  sales  agent,  except  to 
prepay  stations  as  published  in  current 
railway  tariffs  or  on  shipments  to  the 
United  States  Government,  States  or 
political  subdivisions  thereof.  Where 
freight  is  thus  prepaid,  the  amount 
thereof  shall  immediately  upon  receipt  of 
freight  bill  or  notice  of  sight  draft  pay¬ 
ment,  be  invoiced  to  the  buyer  for  imme¬ 
diate  payment. 

(K)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for  the 
sale  of  coal  any  amount  which  is  less 
than  the  applicable  minimum  price  for 
the  quantity  of  coal  involved.  Provided, 
however,  that  a  Code  Member  may  enter 
into  a  bona  fide  general  creditors’  com¬ 
position  with  other  creditors  of  a  de¬ 
faulting  purchaser.  A  copy  of  such 


creditor’s  composition  shall  be  filed  with 
the  Statistical  Bureau  within  ten  (10) 
business  days  from  the  date  of  making 
such  composition. 

(L)  The  agreement  by  a  Code  Mem¬ 
ber,  expressed  or  implied,  to  extend  the 
credit  for  a  period  longer  than  that  au¬ 
thorized  by  these  rules  and  regulations, 
with  the  effect  of  violating  the  price  pro¬ 
visions  or  the  unfair  methods  of  compe¬ 
tition  of  the  Act,  shall  constitute  a  viola¬ 
tion  of  the  Code. 

Section  VIII.  Use  of  Coal  Analyses 

1.  Analyses  of  coal  shall  not  be  utilized 
by  a  Code  Member,  or  his  sales  agent,  in 
selling  or  offering  for  sale  any  coal  pro¬ 
duced  by  the  Code  Member,  whether  or 
not  the  analysis  is  a  term  in  the  offer 
or  sale,  unless  such  Code  Member  shall 
have  filed  with  the  Statistical  Bureau 
and  the  District  Board  for  the  District  in 
which  the  coal  is  produced,  a  report  of 
the  analysis  or  analyses  as  used  or  pro¬ 
posed  to  be  used  by  him.  Such  report 
shall  show  the  following: 

(a)  The  name  of  the  Code  Member 
Producer. 

(b)  The  name  of  the  mine. 

(c)  The  name  or  geological  number  of 
the  seam  or  seams  from  which  the  coal 
is  produced. 

(d)  The  name  of  the  size,  and,  if 
screened,  the  dimension  or  dimensions  of 
the  screen  or  screens  over  and/or  through 
which  the  coal  is  prepared. 

(e)  Whether  the  analysis  is  represent¬ 
ative  of  the  entire  production  of  such  size 
of  coal,  or  whether  it  represents  only  a 
portion  of  such  production  segregated  by 
selective  mining,  selective  preparation, 
actual  analyses  made  at  the  mine,  or  in 
any  other  manner. 

(f)  That  such  analysis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transporta¬ 
tion  facilities  for  shipment  to  market 
and  that  the  Code  Member  is  prepared 
to  make  deliveries  of  coal  of  substantially 
the  quality  and  character  as  shown  by 
the  analysis. 

(g)  That  each  such  analysis  is  not  less 
than  a  proximate  analysis  showing  mois¬ 
ture  content,  ash,  volatile  matter,  fixed 
carbon,  sulphur  and  British  thermal 
units  and  ash  softening  temperature. 

2.  Every  analysis  used  in  selling,  or 
offering  for  sale,  any  particular  kind, 
quality,  or  size  of  coal  shall  be  accom¬ 
panied  by  a  statement  to  the  effect  that 
a  copy  of  such  analysis  has  been  prop¬ 
erly  filed  with  the  Statistical  Bureau,  the 
Coal  Commission  and  the  District  Board. 

3.  All  reports  of  analyses  so  filed  shall 
be  subject  to  inspection  at  the  office  of 
the  Statistical  Bureau  at  any  time  dur¬ 
ing  office  hours  by  any  interested  person, 
and  may  be  considered  by  the  District 
Board  and  the  Coal  Commission  in  deter¬ 
mining  from  time  to  time  proper  classifi¬ 
cations  of  the  coals  produced  by  the  Code 
Member. 

4.  A  copy  of  any  analysis  of  the  coal 
of  a  Code  Member  made  by  or  on  behalf 
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of  a  consumer  and  accepted  by  the  Code 
Member  as  the  basis  for  an  adjustment 
of  price  under  any  contract  or  spot  order 
shall  be  filed  by  the  Code  Member  with 
the  Statistical  Bureau,  the  Coal  Commis¬ 
sion  and  the  District  Board,  within  five 
(5)  business  days  after  such  adjustment 
is  made. 

5.  From  and  after  the  effective  date  of 
these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a 
premium  and  penalty  basis  which  will 
permit  the  sale  of  coal  at  an  aggregate 
contract  price  below  the  applicable  min¬ 
imum  price  established  by  the  Coal  Com¬ 
mission  for  the  coal  sold  and  delivered 
upon  such  agreement  subsequent  to  said 
effective  date:  Provided,  that  where  a 
Code  Member  has  entered  into  an  agree¬ 
ment  made  upon  a  penalty  or  a  pre¬ 
mium  and  penalty  basis,  this  rule  shall 
not  be  considered  as  affecting  any  claim 
that  the  buyer  might  otherwise  have  had 
for  sub-standard  preparation  or  quality 
under  Section  X  of  these  Marketing 
Rules  and  Regulations. 

Section  IX.  Resale  of  Coal  Refused  in 
Transit  or  at  Destination 

1.  Where  coal  is  refused  by  a  consignee 
in  transit  or  at  destination,  the  Code 
Member  may  sell  the  same  at  the  best 
obtainable  price,  provided  that  in  each 
case  the  Code  Member  shall  file  with  the 
Statistical  Bureau,  and  the  District 
Board  for  the  District  in  which  the  coal 
was  produced,  within  five  (5)  business 
days  from  the  date  of  such  resale,  a 
statement  giving  the  following  informa¬ 
tion: 

(a)  Name  of  consignee. 

(b)  Address  of  the  consignee. 

(c)  Original  destination  of  the  coal. 

(d)  Name  of  Code  Member. 

(e)  Originating  mine. 

(f )  The  grade  and  size  of  coal  shipped 

(g)  Price  at  which  coal  sold. 

(h)  Reasons  for  the  refusal. 

(i)  Facts  resulting  from  the  investi¬ 
gation  of  the  complaint. 

(j)  Name  of  ultimate  purchaser  upon 
resale. 

(k)  Address  of  purchaser  upon  resale. 

(l)  Ultimate  destination  of  the  coal. 

(m)  Price  received  by  the  seller  upon 
resale. 

(n)  Amount  of  commission,  if  any, 
paid  upon  the  resale. 

(o)  A  copy  of  the  carrier’s  notice  of 
refusal  or  a  notice  of  reconsignment  and 
such  other  pertinent  information  and 
facts  as  may  be  offered  in  proof  of  the 
necessity  for  such  resale. 

(p)  A  signed  and  verified  statement 
that  the  provisions  of  the  Code  and  the 
Marketing  Rules  and  Regulations  of  the 
Coal  Commission  other  than  as  to  price 
have  not  been  violated  or  evaded. 

2.  All  Code  Members  shall  properly 
furnish  to  the  District  Board  and  to  the 
Statistical  Bureau  of  the  Coal  Commis¬ 
sion  for  the  District  in  which  the  coal 


originated,  full  reports  of  all  reconsign¬ 
ments,  and  shall  authorize  the  carrier 
making  such  reconsignments  to  furnish 
complete  information  thereon  to  such 
Statistical  Bureau. 

Section  X.  Substandard  Preparation  or 
Quality 

1.  Where  any  allowance  is  requested 
by  a  buyer  of  coal  on  any  shipment 
claimed  to  be  substandard  in  preparation 
or  quality,  the  Code  Member  or  the  sales 
agent,  with  the  prior  approval  of  the 
Code  Member,  may  on  or  before  the  ma- 
|  turity  date  of  the  invoice,  make  settle¬ 
ment  and  agree  with  the  buyer  upon 
any  amount  reasonably  to  be  deducted 
for  such  inferior  coal  and  accept  pay¬ 
ment  therefor  at  less  than  the  minimum 
prices;  provided  however,  that  in  each 
such  case  the  Code  Member  shall  within 
five  (5)  days  after  granting  such  allow¬ 
ance  file  with  the  Statistical  Bureau  of 
the  Coal  Commission  in  the  District  in 
which  the  coal  originates,  a  verified 
statement  giving  the  following  informa¬ 
tion: 

(a)  The  name  and  address  of  the  con¬ 
signee  and  the  reason  for  the  request  for 
the  allowance. 

(b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name  of 
the  mine,  the  Code  Member,  the  date 
of  shipment,  the  grade  and  size  of  coal, 
the  destination,  and  the  amount  of  al¬ 
lowance  or  adjustment  made. 

(c)  Such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction  or 
allowance. 

(d)  A  statement  that  the  adjustment 
has  not  been  made  with  the  purpose  or 
intent  of  evading  the  price  provisions  of 
the  Act. 

The  Code  Member  shall  also  file,  to¬ 
gether  with  the  statement  a  written 
claim  duly  executed  by  or  on  behalf  of 
the  buyer  and  verified  by  affidavit,  set¬ 
ting  forth  the  amount  claimed  by  way 
of  deduction  and  the  reasons  for  the 
complaint. 

2.  All  such  adjustments  and  allow¬ 
ances  shall  be  subject  to  review  by  the 
Coal  Commission. 

Section  XI.  Crushing  and  Pulverizing 
Coal 

1.  Each  code  member  who  maintains 
and  operates  at  his  mine  or  at  any  facility 
used  in  preparing  coals  for  market,  any 
crushing  or  pulverizing  device,  shall  reg¬ 
ister  such,  device  with  the  Statistical  Bu¬ 
reau  of  the  Coal  Commission,  on  or  before 
the  (date  to  be  determined)  on  forms 
submitted  by  the  Coal  Commission. 

2.  Such  forms  shall  include  the  fol¬ 
lowing: 

1.  Name  and  address  of  code  member. 

2.  Name  of  mine  or  facility  at  which 
device  is  located. 

3.  Name  and  style  or  type  of  crushing 
or  pulverizing  device. 


4.  Hourly  capacity  of  device. 

5.  Sizes  of  coal  which  device  can  crush 
or  pulverize. 

6.  Sizes  of  coal  resulting  from  crushing 
or  pulverizing. 

7.  Number  of  tons  crushed  in  1936  and 
in  each  month  of  1937. 

8.  Cost  per  ton  of  crushing  or  pulveriz¬ 
ing  in  1936  and  1937. 

3.  Beginning  with  the  month  of  (date 
to  be  determined)  each  code  member 
shall  on  or  before  the  tenth  (10th)  day 
of  each  succeeding  month,  file  with  the 
Statistical  Bureau  on  forms  to  be  pro¬ 
vided  by  the  Coal  Commission,  a  state¬ 
ment  verified  by  affidavit,  setting  forth 
the  following  information  for  the  preced¬ 
ing  calendar  month: 

(a)  Number  of  tons  of  each  size 
crushed  or  pulverized. 

(b)  Number  of  tons  of  each  size  re¬ 
sulting  from  crushing  or  pulverizing. 

4.  No  code  member  shall  sell  any  coal 
crushed  or  pulverized  at  a  price  less  than 
the  minimum  price  established  for  the 
grade  and  size  of  coal  before  the  crushing. 

Section  XII.  Miscellaneous 

General 

1.  The  minimum  prices  established  by 
the  Commission  shall  not  apply  to  coal 
sold  and  shipped  outside  the  domestic 
market  as  defined  in  the  Act  and  in  these 
Marketing  Rules  and  Regulations. 

2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 
and  shipped  outside  the  continental 
United  States. 

3.  No  coal  shall  be  sold  or  delivered 
or  offered  for  sale  at  a  price  below  the 
minimum  or  above  the  maximum  there¬ 
for  established  by  the  Commission,  and 
the  sale  or  delivery  or  offer  for  sale  of 
coal  at  a  price  below  such  minimum  or 
above  such  maximum  shall  constitute  a 
violation  of  the  Code:  Provided,  that  the 
provisions  of  this  paragraph  shall  not 
apply  to  a  lawful  and  bona  fide  written 
contract  entered  into  prior  to  June  16, 
1933,  which  has  been  filed  with  the  Coal 
Commission. 

4.  If,  in  converting  a  net  or  gross  ton 
price,  freight  rate  or  freight  rate  differ¬ 
ential,  the  calculation  extends  to  more 
than  3  decimals,  and  the  4th  decimal  is 
.0005  or  more,  it  shall  be  added  as  .001, 
and  if  under  .0005  it  shall  be  eliminated. 

5.  All  coal  shall  be  sold  and  invoiced 
on  a  price  per  ton  basis,  and  all  coal 
must  be  sold  and  invoiced  under  the  size, 
price  classification  and  other  designation 
therefor  in  the  price  schedule  published 
by  the  Coal  Commission. 

6.  Failure  to  file  information  required 
by  these  Marketing  Rules  and  Regula¬ 
tions  or  the  filing  of  false  information, 
wilfully  made,  will  subject  the  party  fail¬ 
ing  to  file  the  information  required,  or 
the  party  so  filing,  to  the  penalties  of 
the  Act  and  other  penalties  imposed  by 
law. 
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Advertising  and  reasonable.  As  previously  stated  in  produced  by  such  code  member  for  him 

1.  No  deduction  of  allowance  from  in-  the  ^dlngs  for  District  No.  4,  the  wit-  or  on  his  behalf:  Provided,  that  •'sales 
voice  prices  shall  be  granted  by  any  Code  ness  for  District  No.  4  likewise  agreed  to  agent”  shall  not  include  an  individual 
Mpmhpr  nr  his  snips  aepnt  to  anv  nur-  the  opinions  expressed  by  the  witness  (herein  referred  to  as  a  “salesman”)  reg- 
ch aTer ^for  adverting  tor  “strict  No-  2  as  t0  such  modiflca-  marly  an<l  continuously  employed  by  a 

2  Code  Members  (or  their  agents  or  tions  and  additions  and  accordingly,  the  code  member,  whose  sole  compensation 
representatives)  either  individually  or  rules  for  District  No.  4  were  modified  to  is  a  stated  salary  per  week  per  month  or 
collectively,  with  or  without  financial  ^flfct.s“5h  °P™ons:  T‘?e.®lt“ss.  f°r  per  year,  and  who  regularly  devotes  the 
participation  by  retailers  of  coal,  may  Plstr!c4No;  ®.  ^ewise  stated  that  he  major  portion  of  his  time  to  the  solicita- 
conduct  advertising  campaigns  seeking  to  heard  the  testimony  of  the  witness  for  tion  of  purchases  of  coal  produced  by  his 
increase  the  use  of  coal.  The  amount  of  “s|n<lN°‘  4  “  certain  modifications  code  member  employer, 
expenditures  incurred  by  a  Code  Member,  and  ad4dl‘‘°“  t0  the  rules  Proposed  by  3.  A  ‘‘commission”  Is  the  total  of  all 
his  agent  or  representative  for  advertis-  “s4™4  No.  4  and  that  such  modiflca-  compensations  and  allowances  received 
ing  shall  be  subject  to  review  by  the  Coal  t™15  and  additions  were  likewise  desir-  by  a  sales  agent  from  a  code  member  for 
Commission  as  to  the  good  faith  of  the  abI.e  “?4nct.  No‘  8‘  ™e4efdre;  wa  ac™ccs  rendered  in  the  sa  e  of  coal, 
transaction  find  the  rides  Pr°P°sed  by  District  4.  A  “registered  distributor”  is  a  per- 

No.  6,  which  are  similar  to  the  rules  son  who  has  been  duly  registered  by  the 
Screening  for  Buyer’s  Account  proposed  by  Districts  Nos.  2  and  4,  should  Coal  Commission  pursuant  to  the  rules 


for  District  No.  2  as  to  such  modiflca-  ularly  and  continuously  employed  by  a 
tions  and  additions  and  accordingly,  the  code  member,  whose  sole  compensation 


transaction. 


Screening  for  Buyer’s  Account 


1.  The  screening  of  mine  run  or  re-  $*  modified  In  the  same  manner  and  and  regulations  prescribed  by  the  Corn- 
screening  of  other  grades  of  coal,  sold  f°r  4he  same  reasons,  as  stated  in  the  ration  for  the  administration  of  Section 
and  billed  as  such,  for  the  buyer’s  ac-  dndinKS  strict  No.  4,  We  further  4  n  (h)  of  the  Act. 

count  for  the  purpose  of  keeping  the  re-  “nd‘ ' “  the  basis  of  the  testimony  intro-  5  A  ‘‘spot  order”  is  a  legal  obligation 

..  nnnHnntc  CDnorota  ir,  tvi0  chin  duced  m  the  record,  that  the  additional  for  the  sale  and  purchase  of  coal,  the  de- 
TlStSw  rules  approved  for  District  No.  4  in  the  livery  of  which  is  stipulated  to  be  made 

men  p  ‘  findings  of  fact  for  District  No.  4  should  within  not  more  than  thirty  (30)  dayr 

Coal  Confiscated  or  Lost  in  Transit  likewise  be  approved  for  District  No.  6.  from  the  date  upon  which  the  order  was 
,  ah  ,  „„  In  light  of  the  testimony,  we  are  of  accepted. 

,  coal  c  nfis  at  the  opinion  that  the  following  rule  is  6.  A  “contract”  is  a  legal  obligation  for 

shall  be  invoiced  to  the  carrier  at  not  less  reasonable  for  Dlstrict  No.  6:  the  sale  and  purchase  of  coal,  the  deliv- 


findings  for  District  No.  4.  We  further  4  11(h)  of  the  Act. 


sultant  products  separate  in  the  ship¬ 
ment  thereof  is  prohibited. 

Coal  Confiscated  or  Lost  in  Transit 


shall  be  invoiced  to  the  carrier  at  not  less 
than  the  minimum  price  established  for 
such  coal  for  shipment  to  the  destination 


6.  A  “contract”  is  a  legal  obligation  for 
the  sale  and  purchase  of  coal,  the  deliv- 


man  me  minim  mu  ^  ^ 

such  coal  for  shipment  to  the  destination  No  commission  shall  be  paid  to  a  sales  ^ 

and  use  to  which  the  coal  was  sold  or  the  agent  by  a  Code  Member  where  the  coal  dl“™g JSSL" 
established  price  for  sale  to  the  carrier  at  is  delivered  or  sold  to  any  person  who  m^^°dJp^,,fi.^d  a  rnai 

the  place  of  confiscation  or  loss,  which-  owns  such  sales  agent  or  who  financially  n  w  ? 

ever  may  be  the  higher.  or  otherwise  controls  such  sales  agent.  t0 


ever  may  be  the  higher. 

Revision  of  Marketing  Rules  and 
Regulations 


Rule  7  of  Section  5  should  be  deleted 


its  being  acted  upon  by  the  offeree. 

8.  An  “option”  is  an  offer  to  sell  coal 


Regulations  f°r  the  reason  that  it  is  determinative  of  acceptable  within  a  time  certain,  during 

_  _  _  , .  „  .  .  _  .  those  persons  who  are  entitled  to  a  dis-  which  time  the  offerer  may  not  with- 

1.  These  Marketmg  Rules  and  Regula-  tributor’s  discount  under  Section  4  II  draw  the  offer  without  the  consent  of  the 

tions  are  subject  to  revision  and  amend-  qd  0f  the  Act.  offeree. 

nent  by  further  order  of  the  Coal  Com-  Rule  l  0f  Section  XII  relates  to  screen  9.  a  “commitment”  is  the  status  of  a 
mrsrsl°n:  „  „  ....  0  sizes  and  permissible  screening  toler-  contract  between  the  time  a  quotation  is 


ment  by  further  order  of  the  Coal  Com¬ 
mission. 


Rule  1  of  Section  XII  relates  to  screen 
sizes  and  permissible  screening  toler- 


Unfair  Methods  of  Competition.— See  ances.  This  rule  is  deleted  from  the  accepted  or  an  option  is  exercised  and 

1  era  1  ££  _ _ 1 _ _ 1 _ _ e _ n _  _  . 


page  166. 

Penalties. — See  page  166. 


Minimum  Price  Area  No.  1 — District 
Board  No.  6 

PROPOSED  MARKETING  RULES  AND  REGULA¬ 
TIONS 


marketing  rules  and  regulations  for  the  the  time  the  contract  is  formally  reduced 
reason  that  this  subject  is  incorporated  to  writing. 

in  the  price  schedule  approved  for  this  10.  “c0al  Commission”  as  used  herein, 
District.  shall  mean  the  National  Bituminous  Coal 


Accordingly,  we  find  that  the  following  commission  established  under  the  provi 


rules  and  regulations  proposed  by  Dis¬ 
trict  No.  6,  reflecting  such  deletions. 


sions  of  the  Bituminous  Coal  Act  of  1937. 
11.  “Act”  as  used  herein  shall  mean 


tions  to  the  rules  proposed  by  District 
The  witness  for  District  Board  No.  6,  n0.  6  are  reasonable,  not  inconsistent 
properly  qualified  as  an  expert  in  the  with  the  requirements  of  Section  4  of 
marketing  of  coal  in  that  District,  in-  ^tie  Act  and  in  conformance  with  the 
troduced  into  evidence  as  Exhibit  No.  standards  of  fair  competition  established 
620,  the  rules  and  regulations  proposed  jn  the  Act: 
by  District  Board  No.  6  in  compliance 


modifications,  clarifications  and  addi-  the  Bituminous  Coal  Act  of  1931. 
turns  to  the  rules  proposed  by  District  12_  ..Distrlct  Board..  as  used  hereln_ 


shall  mean  any  District  Board  established 
under  the  provisions  of  Section  4,  Part  I 
(a)  of  the  Act. 

13.  “Statistical  Bureau”  shall  mean, 
unless  otherwise  specifically  stated,  the 


with  Commission  Order  No.  248.  The  MARKETING  rules  and  regulations  inci-  statistical  Bureau  of  the  Commission  for 
witness  testified  that  these  rules  and  DENTAL  TO  THE  SALE  AND  distribution  the  District  in  which  the  coal  involved 


regulations  were  properly  submitted  to 
Code  Members  within  said  District  on 
August  24,  1938,  and  that  the  District 
Board  received  no  protest  from  Code 
Members  concerning  such  rules  and 
regulations. 

The  witness  for  District  No.  6  testified 


dental  to  the  sale  and  distribution  the  District  in  which  the  coal  involved 
of  coal  by  code  members  within  dis-  in  any  transaction  is  produced,  or  the 
trict  no.  6  as  proposed  by  district  District  in  which  is  located  a  mine  of  a 
board  no.  6  and  as  approved,  disap-  code  member  affected  by  any  order  or 
proved,  or  modified  for  the  purpose  regulation. 


Members  concerning  such  rules  and  OF  C0°RDINATI0N'  14.  “Minimum  Price”  shall  mean  a 

regulations.  Section  I.  Definitions  minimum  price  established  and  made 

The  witness  for  District  No.  6  testified  1.  The  term  “person”  as  used  herein,  effective  by  the  Coal  Commission, 

that  he  heard  the  testimony  of  the  wit-  includes  individuals,  firms,  associations,  15.  “Maximum  Price”  shall  mean  a 

ness  for  District  No.  2  given  on  cross-  partnerships,  corporations,  trusts,  trus-  maximum  price  established  and  made 

examination  and  that  he  agreed  with  tees,  cooperatives,  receivers  and  trustees  effective  by  the  Coal  Commission, 

the  opinions  given  by  the  witness  for  in  bankruptcy  and  in  other  legal  pro-  16.  The  term  “producer”  includes  all 


14.  “Minimum  Price”  shall  mean  a 
minimum  price  established  and  made 


16.  The  term  “producer”  includes  all 


District  No.  2  as  to  certain  modiflca-  ceedings,  and  any  other  recognized  forms  individuals,  firms,  associations,  corpora¬ 


tions  and  additions  to  the  rules  pro-  of  business  organizations. 


tions,  trustees,  and  receivers  engaged  in 


Posed  by  District  No.  2  and  that  such  2.  A  “sales  agent”  is  a  person  who,  as  the  business  of  mining  coal, 
modifications  and  additions  to  the  rules  agent  of  a  code  member  (and  therefore  17.  The  term  “reconsignment”  and 
proposed  by  District  No.  6  were  desirable  without  purchasing  the  coal) ,  sells  coal  “diversion”  as  used  herein  shall  mean  the 
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change  in  the  original  consignee  or  in 
the  destination  or  route. 

18.  The  term  “transportation  facilities” 
means  railroad  cars,  ships,  barges,  trucks, 
or  any  other  facilities  used  or  useful  in 
the  transportation  of  coal. 

19.  A  “code  member”  means  a  producer 
who  has  accepted  and  holds  membership 
in  the  Bituminous  Coal  Code  promul¬ 
gated  under  the  Bituminous  Coal  Act  of 
1937. 

20.  The  term  “domestic  market”  shall 
include  all  points  within  the  continental 
United  States  and  Canada,  and  car-ferry 
shipments  to  the  Island  of  Cuba. 
Bunker  coal  delivered  to  steamships  for 
consumption  thereon  shall  be  regarded 
as  shipped  within  the  domestic  market. 

21.  “Cargo  shipment”  is  a  quantity  of 
coal  loaded  in  a  vessel,  boat  or  barge  for 
transportation  via  water. 

22.  “Bunker  coal”  or  “vessel  fuel”  is 
that  coal  used  aboard  a  boat  or  vessel  for 
consumption  thereon. 

23.  “Coal”  as  used  herein  shall  mean 
bituminous  coal. 

24.  The  term  “bituminous  coal”  in¬ 
cludes  all  bituminous,  semi-bituminous 
and  sub-bituminous  coal  and  shall  ex¬ 
clude  lignite,  which  is  defined  as  a  lig- 
nitic  coal  having  calorific  value  in  Brit¬ 
ish  thermal  units  of  less  than  seven 
thousand  six  hundred  per  pound  and 
having  a  natural  moisture  content  in 
place  in  the  mine  of  30  per  centum  or 
more. 

25.  The  term  “control”  means  the  pos¬ 
session,  direct  or  indirect,  of  the  power 
to  direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person, 
whether  through  the  ownership  of  voting 
securities,  by  contract,  or  otherwise. 

Section  II.  Sales  Agents 

1.  All  appointments  of  Sales  Agents  by 
Code  Members  or  their  agents  or  au¬ 
thorized  representatives,  and  the  terms 
and  conditions  of  such  appointments, 
shall  be  subject  to  the  Marketing  Rules 
and  Regulations  from  time  to  time  es¬ 
tablished  by  the  Coal  Commission. 

2.  Each  Code  Member  shall  be  respon¬ 
sible  for  the  compliance  by  all  his  Sales 
Agents  and  agents  and  employees  of 
Sales  Agents  and  agents  with  the  pro¬ 
visions  of  the  Bituminous  Coal  Code  and 
of  all  rules  and  regulations,  promulga¬ 
tions  and  determinations  of  the  Coal 
Commission. 

3.  Each  Code  Member  shall  require 
all  his  sales  agents  clearly  to  set  forth 
upon  any  form  of  solicitation,  contract, 
spot  order,  invoice,  and  statement  of  ac¬ 
count  covering  coal  sold  or  to  be  sold,  the 
name  of  such  Code  Member  principal, 
and  the  name  of  the  mine  or  mines 
from  which  shipment  was  made  or  is 
to  be  made.  If  the  name  of  the  sales 
agent  also  appears  in  the  transaction, 
then  the  above  mentioned  forms  shall 
also  disclose  the  fact  of  agency  relation¬ 
ship  with  the  Code  Member  principal. 


4.  (A)  Every  contract  for  the  appoint¬ 
ment  of  a  sales  agent  by  Code  Members 
or  by  agents  or  authorized  representa¬ 
tives  of  Code  Members,  or  any  modifica¬ 
tion  thereof,  shall  be  in  writing,  and 
shall  fully  set  forth  therein  all  the  terms 
and  conditions  of  such  contract,  includ¬ 
ing  the  amount  or  basis  of  the  sales 
agent’s  commission.  Certified  copies  of 
all  such  agency  contracts  entered  into 
on  or  prior  to  the  effective  date  of  the 
establishment  of  these  rules  and  regu¬ 
lations  and  in  effect  on  such  date,  shall 
be  filed  by  the  Code  Member  with  the 
Statistical  Bureau,  or  Bureaus,  within 
twenty  (20)  business  days  after  such 
date. 

(B)  Certified  copies  of  all  contracts 
appointing  sales  agents  or  of  agreements 
modifying  any  sales  agency  contract, 
entered  into  subsequent  to  the  effective 
date  of  these  rules  and  regulations,  shall 
be  similarly  filed  by  the  Code  Member 
within  ten  (10)  business  days  after  the 
date  upon  which  such  contracts  or 
agreements  have  been  entered  into. 

(C)  Upon  the  expiration,  termination, 
or  rescission  of  any  sales  agency  con¬ 
tract,  the  Code  Member  principal  shall 
make  a  report  thereof  to  the  Statistical 
Bureau,  or  Bureaus,  within  ten  (10) 
business  days  after  the  date  of  such 
expiration,  termination,  or  rescission. 

5.  (A)  As  to  all  coal  sold  by  a  Code 
Member  otherwise  than  through  a  sales 
agent  or  through  an  employee  regularly 
employed  as  a  salesman  by  the  Code 
Member  at  his  principal  place  of  business 
or  at  a  regularly  established  sales  office, 
such  Code  Member  shall,  not  later  than 
the  tenth  day  of  each  month,  file  with  the 
Statistical  Bureau,  or  Bureaus,  a  list  of 
all  persons  through  whom,  directly  or  in¬ 
directly,  any  such  coal  was  sold  during' 
the  preceding  calendar  month,  with  a 
statement  of  the  duration  and  character 
of  their  employment,  the  tonnage  sold 
by,  and  the  rate  and  amount  of  compen¬ 
sation  paid  to,  each  of  them. 

(B)  Not  later  than  the  tenth  day  of 
each  month,  each  Code  Member  shall 
also  file  with  the  Statistical  Bureau,  or 
Bureaus,  similar  information  obtained 
from  his  sales  agents  concerning  sales  of 
coal  made  during  the  preceding  calendar 
month,  by  the  sales  agents’  representa¬ 
tives  and  employees  other  than  salesmen 
employed  at  the  principal  place  of  busi¬ 
ness  or  a  regularly  established  sales  office 
of  the  sales  agent. 

(C)  Not  later  than  the  tenth  day  of 
each  month,  each  Code  Member  shall  also 
file  with  the  Statistical  Bureau  or  Bu¬ 
reaus  a  statement  showing  the  names  and 
addresses  of  distributors  to  whom  the 
Code  Member  or  his  sales  agents  sold  coal 
during  the  preceding  calendar  month,  the 
tonnage  sold,  and  the  amount  of  discount 
allowed  to  each  such  distributor. 

6.  Within  twenty  (20)  business  days 
after  the  effective  date  of  these  rules  and 
regulations,  each  Code  Member  shall  file 
with  the  Coal  Commission  a  list  showing 


the  names  and  addresses  of  all  his  sales 
agents.  Upon  any  change  in  said  list,  the 
Code  Member  shall  notify  the  Coal  Com¬ 
mission  within  ten  (10)  business  days 
after  such  change  takes  place. 

7.  A  list  showing  the  names  and  ad¬ 
dresses  of  sales  agents  and  the  Code 
Members  for  whom  such  agents  act  shall 
be  published  monthly  by  the  Coal  Com- 
I  mission. 

8.  All  agency  contracts  and  other  in¬ 
formation  filed  by  Code  Members  in  con¬ 
formity  with  the  foregoing  regulations, 
other  than  the  names  and  addresses  of 
sales  agents,  shall  be  held  by  the  Coal 
Commission  as  the  confidential  records 
of  said  parties  and  shall  not  be  made 
public  without  the  consent  of  the  Code 
Member  from  whom  the  same  shall  have 
been  obtained,  except  where  such  dis¬ 
closure  is  required  in  any  proceeding  be¬ 
fore  the  Coal  Commission  by  way  of  en¬ 
forcement  of  the  Act  or  upon  the  order  of 
any  court  of  competent  jurisdiction. 

9.  From  and  after  twenty  (20)  business 
days  following  the  effective  date  of  these 
Marketing  Rules  and  Regulations  no 
Code  Member  or  sales  agent  of  a  Code 
Member  shall  allow  or  pay,  directly  or 
indirectly,  any  commission  or  compensa¬ 
tion  to  any  sales  agent 

(a)  Unless  the  contract  of  agency  shall 
have  been  filed  with  the  Coal  Commis¬ 
sion,  as  hereinbefore  required,  and 

(b)  Unless  the  sales  agent  shall  have 
agreed,  in  writing,  with  the  Code  Member 
to  conform  to  and  observe  the  minimum 
and  maximum  prices  and  Marketing 
Rules  and  Regulations  established  by  the 
Coal  Commission  and  the  Fair  Trade 
Practice  Provisions  of  the  Act,  as  well  as 
all  proper  Orders  of  the  Commission,  and 

(c)  Unless  the  sales  agent  shall  have 
in  good  faith  complied  with  the  agree¬ 
ment  as  in  paragraph  (b)  above  pro¬ 
vided. 

10.  No  commission  shall  be  paid  to  a 
sales  agent  by  a  Code  Member  where 
the  coal  is  delivered  or  sold  to  any  person 
who  owns  such  sales  agent  or  who  finan¬ 
cially  or  otherwise  controls  such  sales 
agent. 

11.  When  any  commissions  are  paid  to 
a  sales  agent  on  a  tonnage  basis,  the 
Code  Member  shall  not  include  in  the 
computation  of  such  commissions  any 
part  of  the  tonnage  of  coal  sold  by  him 
to  the  sales  agent,  whether  for  consump¬ 
tion  or  resale. 

12.  No  Code  Member  shall  employ  any 
person  or  appoint  any  sales  agent  at  a 
compensation  obviously  disproportionate 
to  the  ordinary  value  of  the  service  or 
services  rendered  and  whose  employment 
or  appointment  is  made  with  the  pri¬ 
mary  intention  and  purpose  of  securing 
a  preferment  with  a  purchaser  or  pur¬ 
chasers  of  coal. 

13.  Subject  to  further  order  of  the 
Coal  Commission,  the  amount  of  com¬ 
mission  to  be  paid  by  a  Code  Member  to 
his  sales  agent  shall  be  fixed  by  agree¬ 
ment  of  the  parties,  subject,  however, 
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that  upon  complaint  of  violation  of  the  within  such  fourteen  (14)  days  and  the  (30)  days  from  the  effective  date  of  this 
unfair  methods  of  competition,  as  pro-  option  shall  not  have  been  exercised  at  order,  the  unfilled  portion  of  the  order 
vided  in  the  Act,  the  amount  of  such  that  time,  the  option  thereupon  shall  be-  shall  not  be  delivered.” 
commission  shaU  be  subject  to  review  by  come  null  and  void:  Proceed  however,  .3  In  case  where  sale  ,s  made  b 
the  Coal  Commission.  that  in  connection  with  offers  to  sell  to  „  _ _  -  „  ,, _ , _ 


the  Coal  Commission. 

Section  III.  Discounts 


, ,  .  .  . .  . .  •  ~  „  .  3.  In  any  case  where  a  sale  is  made  by 

rn  V°,T10nc  ofterJ  t0  2;V°  a  sales  agent  of  a  Code  Member,  such 
the  United  States  Government,  or  States  sales  agent  shall  not  exerclse  the  rights 


or  political  subdivisions  thereof,  options  e_llQ_  ******  •>  t*\  ** 

1.  No  Code  Member  or  sales  agent  of  may  be  given  for  a  period  not  exceeding  thj  ti  without  first  cpn.irinJ  tho 

a  Code  Member  shall  pay  or  allow  any  forty-five  (45)  days  from  the  date  of  the  of 

discount  from  minimum  prices  to  any  offer  or  from  the  final  date  for  the  fifing  kp  infirm ^  Pri  P  t0 

person  unless  such  person  has  been  reg-  0f  offers.  be  confirmed  in  writing, 

istered  by  the  Coal  Commission  as  au-  3.  Quotations  may  also  be  given  for  a  terms  and  conditions  of  a 

'  **  "  sale  of  coal  must  be  fully  and  expressly 


istered  by  the  Coal  Commission  as  au-  3,  Quotations  may  also  be  given  for  a 
thorized  to  receive  such  discount  at  the  period  of  not  exceeding  fourteen  (14) 
time  of  the  sale.  days.  If  the  aDDlicable  minimum  Drice 


time  of  the  sale.  days.  If  the  applicable  minimum  price  is  se^.  *or^b  father  in  the  order  or  in  the 

2.  Code  Members  or  their  sales  agents  increased  beyond  the  quoted  price  within  wr^en  confirmation  thereof  and  such 
may  allow  discounts  from  minimum  such  fourteen  (14)  days  and  the  quota-  order  or  written  confirmation  thereof 
prices  on  sales  of  coal  to  registered  dis-  tion  shall  not  have  been  accepted  at  that  sba^.  specifically  contain  all  the  terms 
tributors,  not  in  excess  of  the  maximum  time,  the  quotation  thereupon  shall  be-  reQuired  by  Rule  1  of  Section  VI  of  these 
discount  or  price  allowance  prescribed  come  null  and  void.  Marketing  Rules  and  Regulations. 


Regulations. 


by  the  Coal  Commission  upon  such  sales.  4.  Every  quotation  and  option  shall  Within  ten  (10)  business  days  after  the 

Only  one  such  discount  may  be  allowed  provide  that  it  is  made  subject  to  the  da^e  the  making  of  the  spot  order 

on  any  such  sale.  provisions  of  the  Marketing  Rules  and  or  da^  the  written  confirmation 

Sprtinn  tv  Limitation  of  Orders  Aqree-  Regulations  of  the  Coal  Commission.  thereof,  the  Code  Member  or  his  sales 
Section  IV.  Limitation  oj  uraers,  Agree  ,  agent  shall  file  with  the  Statistical  Bu- 

ments,  Options  and  Quotations  5-  A11  quotations  and  options  must  be  Bureaus  a  codv  of  snrh  snot- 

^  _  ,  made  or  confirmed  in  writmg.  Every  reau  or  •tJureaus  a  copy  01  such  spot 

1.  Subject  to  further  order  of  the  Coal  Code  Member  or  his  sales  aeent  shall  order  or  confirmation.  Any  modifica- 
Commission  no  Code  Member  or  sales  reqUire  of  his  iff eree th?t Ihe  accepCie  tion  of  a  spot  order  must  also  be  made 
B.S6nt  of  tti6  Code  Member  sli3.ll  enter  ^  Quotation  or  tlie  exercise  of  3n  op-  ^  writing  3nd  filed  with  the  St&tistic3l 
into  any  agreement  or  order  for  the  sale  tion  be  ln  Bureau  or  Bureaus  in  the  same  manner. 


into  any  agreement  or  order  for  the  sale 
of  coal  providing  for  delivery  for  a  pe¬ 
riod  in  excess  of  that  authorized  for  a 
spot  order,  and  no  prices  shall  be  less 


Section  V.  Spot  Orders 
1.  A  spot  order  shall  be  in  writing  or 


Section  VI.  Contracts 

Upon  the  revocation  or  suspension  of 
rule  1  of  Section  IV  of  these  Marketing 


than  the  applicable  minimum  prices  in  confirmed  in  writing  within  five  (5)  ride  1  of  Section  IV  of  these  Marketing 
effect  at  the  time  of  the  making  of  the  business  days  from  the  date  of  the  mak-  Rides  and  Regulations,  Code  Members  or 
agreement  or  order:  Provided,  however,  ing  hereof.  sales  agents  of  Code  Members  may  there- 

that  contracts  for  periods  not  exceeding  2  Each  spot  order  shaU  ^  subject  t0  after  enter  into  contracts  for  the  sale 
one  (1)  year  may  be  made  with  agencies  the  following  conditions  which  shall  and  delivery  of  coal  upon  the  following 
of  the  Federal  Government  or  wi  either  be  endorsed  upon  the  form  of  the  terms  and  conditions: 

wW^^.he  Contract  ^  enteTeT^to  0rder  or  upon  the  written  confirmation  1.  Every  contract  shall  be  in  writing 
^mfrrh^nmnpHtive  bidding  at  the  fol-  thereof  by  the  Code  Member  or  his  sales  and  shall  express  the  entire  agreement 
SfnnS  agent-  the  meaning  and  effect  of  which  between  the  parties.  The  contract  shall 

lowing  applicable  minimum  p  .  shaU  not  be  changed  or  altered  by  any  clearly  state  the  date  of  execution,  the 

(a)  For  deliveries  during  the  first  other  provision  of  the  order.  effective  date,  the  expiration  date,  the 

thirty  (30)  days  of  the  contract,  at  not  (ft)  No  shipment  consigned  to  any  Price  a^eed  upon,  the  terms  of  pay¬ 
less  than  the  applicable  minimum  price  destination  may  ^  Averted  or  recon-  ment-  the  size  and  ^rade  of  coal,  the 
in  effect  at  the  time  of  the  making  of  the  signed  without  the  consent  of  the  seller  number  of  cars  or  tonnage  to  be  shipped, 
agreement,  ...  confirmed  in  writing.  In  case  of  any  ^he  name  the  Code  Member  and  the 

(b)  For  deliveries  thereafter,  at  not  rprnn-ienTnpnt  or  divprsinn  thp  spiipr  name  of  the  originating  mine,  and,  where 
less  than  the  applicable  minimum ?  price  shall  cLge  and  the  buyer shall pay  nS  the  coal  is  Purchased  for  consumption, 
in  effect  at  the  time  of  delivery  if  such  legs  than  the  minimum  price  prescribed  the  ***  to  which  the  coal  is  to  be  applied, 
price  is  higher  than  the  contract  price.  fQr  gucb  CQal  for  debvery  to  tbe  destina-  Contracts  may  also  be  made  either  (a) 
Provided,  further,  that  contracts  for  pe-  tion  to  which  such  shipment  is  actually  ca^in£  tor  a  buyer  s  entire  requirements 
riods  not  exceeding  one  (1)  year  at  prices  delivered  and  for  the  use  to  which  it  is  or  a  stated  percentage  of  his  require- 
not  less  than  the  said  applicable  mini-  actually  applied:  Provided,  however,  that  nients,  showing  the  maximum  tonnage  to 
mum  prices  may  be  made  with  agencies  this  provision  does  not  apply  to  railroad  be  shlPPed  thereunder,  or  (b)  covering  a 
of  the  Federal  Government  or  with  such  locomotive  fuel  sold  at  prices  f.  o.  b.  buyer  s  requirements  and  stating  the  es- 


agencies  of  the  State  or  local  govern-  mine.”  ti1Ijnated  tonnag®.  to  be  sbipp^d  with  an 

ments,  ln  the  absence  of  competitive  bid-  (b)  ..The  coal  shipped  pursuant  to  this  °sUch  Stimated 

ding,  where  by  virtue  of  an  express  ex-  order  is  soid  and  purchased  upon  the  tnnnaee  **  n  1  ted 

emption  in  the  statute  or  ordinance  such  following -conditions:  iom  age. 

agencies  may  enter  into  contracts  for  the  2.  No  contract  for  the  sale  of  coal  shall 

purchase  of  coal  without  regard  to  com-  “(D  If  the  coal  is  sold  for  consump-  provide  for  deliveries  to  commence  at  a 
petitive  bidding.  tion,  it  shall  be  used  in  the  plant  or  date  later  than  ninety  (90)  days  from 

2.  While  the  preceding  rule  is  in  effect,  Plants  named  herein  and  for  the  use  the  date  upon  which  such  contract  is 


mine.” 

(b)  ‘‘The  coal  shipped  pursuant  to  this 
order  is  sold  and  purchased  upon  the 
following -conditions: 


no  option  may  be  given  by  a  Code  Mem¬ 
ber  or  sales  agent  for  the  purchase  of 
coal.  When  the  above  rule  is  suspended 
or  revoked  by  the  Coal  Commission,  op- 


stated  herein; 

“(2)  In  case  of  diversion  by  the  buyer 


entered  into. 

3.  No  contract  shall  be  made  at  a  price 


to  a  use  other  than  that  stated  herein,  below  the  applicable  minimum  price  as 
the  buyer  shall  notify  the  seller  in  writ-  established  by  the  Coal  Commission  at 


or  revoked  by  the  Coal  Commission,  op-  the  buyer  shall  notify  the  seller  in  writ-  established  by  the  Coal  Commission  at 
tions  tor  the  sale  of  coal  may  be  given  for  ing  and  the  seller  shall  charge  and  the  the  time  of  the  making  of  the  contract 
a  period  not  exceeding  fourteen  (14)  buyer  shall  pay  not  less  than  the  appli-  for  the  coal  to  be  sold  thereunder,  and 
days.  No  options  may  be  given  at  a  price  cable  minimum  price  for  such  coal  at  no  coal  may  be  delivered  upon  a  contract 
less  than  the  applicable  minimum  price  the  time  of  diversion  for  the  use  to  which  at  a  price  below  such  applicable  mini¬ 
in  effect  at  the  time  of  the  giving  of  the  It  is  actually  applied.”  mum  price. 

option.  If  the  applicable  minimum  price  (c)  ‘‘If  shipments  called  for  by  this  4.  No  contract  shall  provide  for  deliv- 


mum  price. 

4.  No  contract  shall  provide  for  deliv- 


is  increased  beyond  the  quoted  price  1  order  are  not  completed  within  thirty  1  ery  over  a  period  in  excess  of  twelve  (12) 
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months  except  by  special  permission  and 
approval  of  the  Coal  Commission,  upon 
a  showing  of  the  necessity  of  meeting 
the  long  term  contract  competition  of 
oil,  gas,  or  other  fuels  or  forms  of  power, 
or  for  such  other  reasons  as  the  Commis¬ 
sion  may  deem  appropriate  in  order  to 
further  the  effectual  administration  of 
the  Act. 

5.  Any  change  in  the  terms  of  a  con¬ 
tract,  not  in  violation  of  these  Rules  and 
Regulations,  shall  be  evidenced  by  a  writ¬ 
ten  agreement  and  shall  conform  to  all 
the  requirements  set  forth  in  these  Rules 
and  Regulations. 

6.  A  report  of  every  commitment  shall 
be  filed  by  the  Code  Member  or  his  sales 
agent  with  the  Statistical  Bureau  or 
Bureaus,  within  fifteen  (15)  business  days 
from  the  date  of  the  making  of  the  agree¬ 
ment.  Such  report  shall  set  forth  all  the 
terms  and  conditions  of  the  commitment. 
A  true  copy  of  every  contract  and  of  any 
agreement  for  modification  thereof  shall 
be  filed  with  the  Statistical  Bureau 
within  fifteen  (15)  business  days  from 
the  date  of  execution  of  such  contract  or 
agreement  for  modification:  Provided, 
however,  that  a  report  of  the  commit¬ 
ment  need  not  be  filed  if  a  copy  of  the 
contract  is  filed  within  fifteen  (15)  busi¬ 
ness  days. 

7.  Each  contract  shall  contain  the  fol¬ 
lowing  provisions,  the  meaning  and  effect 
of  which  shall  not  be  changed  or  altered 
by  any  other  provision  of  the  contract: 

“(a)  This  contract  and  the  perform¬ 
ance  of  all  provisions  thereof  are  ex¬ 
pressly  subject  to  the  Bituminous  Coal 
Act  of  1937,  and  the  proper  orders  and 
regulations  issued  thereunder  by  the 
National  Bituminous  Coal  Commission. 

“(b)  No  shipment  consigned  to  any 
destination  point  may  be  reconsigned  or 
diverted  without  the  consent  of  the  seller 
to  be  confirmed  in  writing.  In  case  of 
any  reconsignment  or  diversion,  the  seller 
shall  charge  and  the  buyer  shall  pay  not 
less  than  the  applicable  minimum  price 
for  such  coal  at  the  time  of  the  recon¬ 
signment  or  diversion  for  delivery  to  the 
destination  to  which  such  shipment  is 
actually  delivered  and  for  the  use  to 
which  it  is  actually  applied;  Provided, 
however,  that  this  provision  does  not 
apply  to  railroad  locomotive  fuel  sold  at 
prices  f.  o.  b.  mines. 

“(c)  The  coal  shipped  pursuant  to  this 
contract  is  sold  and  purchased  upon  the 
following  conditions: 

“(1)  If  the  coal  is  sold  for  consump¬ 
tion,  it  shall  be  used  in  the  plant  or  plants 
named  herein  and  for  the  use  stated 
herein; 

“(2)  In  case  of  diversion  by  the  buyer 
to  a  use  other  than  that  stated  herein, 
the  buyer  shall  notify  the  seller  in  writing 
and  the  seller  shall  charge  and  the  buyer 
shall  pay  not  less  than  the  applicable 
minimum  price  for  such  coal  at  the  time 
of  diversion  for  the  use  to  which  it  is 
actually  applied.” 


8.  In  any  case  where  a  contract  is 
made  by  a  sales  agent  of  a  Code  Mem¬ 
ber,  such  sales  agent  shall  not  exercise 
the  rights  of  the  seller  as  defined  in  item 
7  (b)  of  this  section  without  first  secur¬ 
ing  the  consent  of  the  Code  Member  pro¬ 
ducing  such  coal  to  be  confirmed  in 
writing. 

9.  The  making  of  a  contract  for  the 
sale  of  coal  at  a  price  below  the  minimum 
or  above  the  maximum  therefor  estab¬ 
lished  by  the  Commission  at  the  time  of 
the  making  of  the  contract  shall  consti¬ 
tute  a  violation  of  the  Code  and  such 
contract  shall  be  invalid  and  unenforce¬ 
able. 

10.  No  contract  shall  be  made  for  the 
sale  of  coal  for  delivery  after  the  expira¬ 
tion  date  of  the  Act  at  a  price  below  the 
minimum  or  above  the  maximum  there¬ 
for  established  by  the  Coal  Commission 
and  in  effect  at  the  time  of  making  the 
contract. 

Section  VII.  Terms  of  Payment 

1.  The  price  and  fair  trade  practice 
provisions  of  the  Act  shall  not  be  evaded 
or  violated  by  a  Code  Member,  or  his 
sales  agent,  through  the  use  of  terms  of 
payment,  and  in  no  instance  shall  terms 
of  payment  be  more  favorable  than  the 
following: 

(A)  On  rail,  river,  ex-river,  or  truck 
shipments,  the  date  of  payment  of  in¬ 
voices  for  coal  sold  shall  be  on  or  before 
the  twentieth  (20th)  day  of  the  month 
following  the  month  in  which  shipment 
was  made. 

(B)  On  tidewater  cargo  shipments  the 
date  of  payment  shall  be  not  more  than 
thirty  (30)  days  from  date  of  vessel  bill 
of  lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  tidewater  cargo  shipment,  on 
or  before  the  twentieth  (20th)  day  of  the 
month  following  the  month  in  which  the 
coal  is  dumped. 

(C)  Payment  for  all  tidewater  Bunker 
coal  supplied  for  foreign  vessels  shall  be 
by  cash  on  delivery  or  by  master’s  draft 
on  owners  in  United  States  currency  at 
not  exceeding  fifteen  (15)  days’  sight  at 
supplier’s  option.  When  drafts  are  ac¬ 
cepted  in  payment,  all  bank  charges  for 
collection,  exchange,  etc.,  shall  be  for 
owner’s  account.  Payment  for  tide¬ 
water  bunker  coal  supplied  for  Amer¬ 
ican  vessels  shall  be  made  on  or  before 
the  twentieth  (20th)  day  of  the  month 
following  delivery. 

Payment  for  coal  shipped  for  vessel 
fuel,  and  delivered  into  vessels  at  ports 
on  the  Great  Lakes  or  tributary  waters 
thereof,  shall  be  made  on  or  before  the 
twentieth  (20th)  day  of  the  month  fol¬ 
lowing  such  delivery. 

(D)  On  lake  cargo  shipments,  the  date 
of  payment  shall  be  not  more  than 
sixty  (60)  days  from  date  of  vessel  bill 
of  lading,  and  where  coal  is  sold  f.  o.  b. 
mines  for  lake  cargo  shipments,  on  or 
before  the  twentieth  (20th)  of  the  sec¬ 
ond  month  following  the  month  in 
which  dumped. 


(E)  On  all  coal  sold  to  railroads,  the 
date  of  payment  shall  be  on  or  before 
the  twenty -fifth  (25th)  day  of  the 
month  following  the  date  of  shipment. 

(F)  Invoices  shall  be  paid  in  full  in 
United  States  currency,  or  funds  equiva¬ 
lent  thereto,  not  later  than  the  due  date. 

(G)  No  portion  of  the  sale  price  may 
be  withheld  by  agreement  between  the 
buyer  and  the  seller  based  upon  any  un¬ 
adjusted  claim  of  the  buyer. 

(H)  No  sale,  delivery,  or  offer  for  sale 
of  coal  shall  be  made  upon  any  condi¬ 
tion,  express  or  implied,  that  any  por¬ 
tion  of  the  sale  price  may  be  withheld 
by  the  buyer,  or  deposited  in  escrow, 
pending  or  based  upon  a  determination 
of  the  constitutionality  of  any  provi¬ 
sion  of  the  Act,  of  the  jurisdiction  of 
the  Coal  Commission,  or  the  validity  or 
applicability  of  any  order  of  the  Coal 
Commission. 

(I)  Where  the  due  date  of  the  ac¬ 
count  is  extended  by  agreement  of  the 
parties,  express  or  implied,  or  where  pay¬ 
ment  is  made  by  note,  trade  acceptance 
or  other  form  of  indebtedness,  the  seller 
shall  charge  and  the  buyer  shall  pay 
interest  from  and  after  the  due  date  of 
the  account  at  the  current  rate  in  the 
locality  to  which  the  coal  is  shipped  to 
the  vendee. 

(J)  Freight  on  all-rail  or  ex-river 
shipments  shall  not  be  paid  by  a  Code 
Member,  or  his  sales  agent,  except  to 
prepay  stations  as  published  in  current 
railway  tariffs  or  on  shipments  to  the 
United  States  Government,  States  or 
political  subdivisions  thereof.  Where 
freight  is  thus  prepaid,  the  amount 
thereof  shall  immediately  upon  receipt 
of  freight  bill  or  notice  of  sight  draft 
payment,  be  invoiced  to  the  buyer  for 
immediate  payment. 

(K)  No  Code  Member  shall  accept  as 
payment  in  full  for  any  account  for  the 
sale  of  coal  any  amount  which  is  less 
than  the  applicable  minimum  price  for 
the  quantity  of  coal  involved.  Provided, 
however,  that  a  Code  Member  may  enter 
into  a  bona  fide  general  creditors’  com¬ 
position  with  other  creditors  of  a  de¬ 
faulting  purchaser.  A  copy  of  such 
creditors’  composition  shall  be  filed  with 
the  Statistical  Bureau  within  ten  (10) 
business  days  from  the  date  of  making 
such  composition. 

(L)  The  agreement  by  a  Code  Mem¬ 
ber,  expressed  or  implied,  to  extend  the 
credit  for  a  period  longer  than  that  au¬ 
thorized  by  these  rules  and  regulations, 
with  the  effect  of  violating  the  price  pro¬ 
visions  or  the  unfair  methods  of  compe¬ 
tition  of  the  Act,  shall  constitute  a  vio¬ 
lation  of  the  Code. 

Section  VIII.  Use  of  Coal  Analyses 

1.  Analyses  of  coal  shall  not  be  util¬ 
ized  by  a  Code  Member,  or  his  sales 
agent,  in  selling  or  offering  for  sale  any 
coal  produced  by  the  Code  Member, 
whether  or  not  the  analysis  is  a  term 
in  the  offer  or  sale,  unless  such  Code 
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Member  shall  have  filed  with  the  Sta¬ 
tistical  Bureau  and  the  District  Board 
for  the  District  in  which  the  coal  is 
produced,  a  report  of  the  analysis  or 
analyses  as  used  or  proposed  to  be  used 
by  him.  Such  report  shall  show  the 
following: 

(a)  The  name  of  the  Code  Member 
Producer. 

(b)  The  name  of  the  mine. 

(c)  The  name  or  geological  number  of 
the  seam  or  seams  from  which  the  coal 
is  produced. 

(d)  The  name  of  the  size,  and,  if 
screened,  the  dimension  or  dimensions 
of  the  screen  or  screens  over  and/or 
through  which  the  coal  is  prepared. 

(e)  Whether  the  analysis  is  represent¬ 
ative  of  the  entire  production  of  such 
size  of  coal,  or  whether  it  represents  only 
a  portion  of  such  production  segregated 
by  selective  mining,  selective  prepara¬ 
tion,  actual  analyses  made  at  the  mine, 
or  in  any  other  manner. 

(f)  That  such  analysis  is  representa¬ 
tive  of  the  grade  and  size  of  the  coal  as 
regularly  produced  by  the  Code  Member 
and  as  loaded  directly  into  transporta¬ 
tion  facilities  for  shipment  to  market 
and  that  the  Code  Member  is  prepared 
to  make  deliveries  of  coal  of  substan¬ 
tially  the  quality  and  character  as  shown 
by  the  analysis. 

(g)  That  each  such  analysis  is  not  less 
than  a  proximate  analysis  showing  mois¬ 
ture  content,  ash,  volatile  matter,  fixed 
carbon,  sulphur  and  British  thermal  units 
and  ash  softening  temperature. 

2.  Every  analysis  used  in  selling,  or  of¬ 
fering  for  sale,  any  particular  kind,  qual¬ 
ity,  or  size  of  coal  shall  be  accompanied 
by  a  statement  to  the  effect  that  a  copy 
of  such  analysis  has  been  properly  filed 
with  the  Statistical  Bureau,  the  Coal 
Commission  and  the  District  Board. 

3.  All  reports  of  analyses  so  filed  shall 
be  subject  to  inspection  at  the  office  of 
the  Statistical  Bureau  at  any  time  dur¬ 
ing  office  hours  by  any  interested  person, 
and  may  be  considered  by  the  District 
Board  and  the  Coal  Commission  in  deter¬ 
mining  from  time  to  time  proper  classi¬ 
fications  of  the  coals  produced  by  the 
Code  Member. 

4.  A  copy  of  any  analysis  of  the  coal  of 
a  Code  Member  made  by  or  on  behalf  of 
a  consumer  and  accepted  by  the  Code 
Member  as  the  basis  for  and  adjustment 
of  price  under  any  contract  or  spot  order 
shall  be  filed  by  the  Code  Member  with 
the  Statistical  Bureau,  the  Coal  Commis¬ 
sion  and  the  District  Board,  within  five 
(5)  business  days  after  such  adjustment 
is  made. 

5.  Prom  and  after  the  effective  date  of 
these  Rules  and  Regulations,  no  Code 
Member  shall  enter  into  or  perform  any 
agreement  made  upon  a  penalty  or  a  pre¬ 
mium  and  penalty  basis  which  will  per¬ 
mit  the  sale  of  coal  at  an  aggregate  con¬ 
tract  price  below  the  applicable  minimum 
price  established  by  the  Coal  Commission 
for  the  coal  sold  and  delivered  upon  such 
agreement  subsequent  to  said  effective 


date;  Provided,  that  where  a  Code  Mem¬ 
ber  has  entered  into  an  agreement  made 
upon  a  penalty  or  a  premium  and  pen¬ 
alty  basis,  this  rule  shall  not  be  consid¬ 
ered  as  affecting  any  claim  that  the  buyer 
might  otherwise  have  had  for  sub-stand¬ 
ard  preparation  or  quality  under  Section 
X  of  these  Marketing  Rules  and  Regu¬ 
lations. 

Section  IX.  Resale  of  Coal  Refused  in 
Transit  or  at  Destination 

1.  Where  coal  is  refused  by  a  consignee 
in  transit  or  at  destination,  the  Code 
Member  may  sell  the  same  at  the  best 
obtainable  price,  provided  that  in  each 
case  the  Code  Member  shall  file  with  the 
Statistical  Bureau,  and  the  District  Board 
for  the  District  in  which  the  coal  was  pro¬ 
duced,  within  five  (5)  business  days  from 
the  date  of  such  resale,  a  statement  giv¬ 
ing  the  following  information: 

(a)  Name  of  consignee. 

(b)  Address  of  the  consignee. 

(c)  Original  destination  of  the  coal. 

(d)  Name  of  Code  Member. 

(e)  Originating  mine. 

(f)  The  grade  and  size  of  coal  shipped. 

(g)  Price  at  which  coal  sold. 

(h)  Reasons  for  the  refusal. 

(i)  Pacts  resulting  from  the  investiga¬ 
tion  of  the  complaint. 

(j)  Name  of  ultimate  purchaser  upon 
resale. 

(k)  Address  of  purchaser  upon  resale. 

(l)  Ultimate  destination  of  the  coal. 

(m)  Price  received  by  the  seller  upon 
resale. 

(n)  Amount  of  commission,  if  any, 
paid  upon  the  resale. 

(o)  A  copy  of  the  carrier’s  notice  of 
refusal  or  a  notice  of  reconsignment  and 
such  other  pertinent  information  and 
facts  as  may  be  offered  in  proof  of  the 
necessity  for  such  resale. 

(p)  A  signed  and  verified  statement 
that  the  provisions  of  the  Code  and  the 
Marketing  Rules  and  Regulations  of  the 
Coal  Commission  other  than  as  to  price 
have  not  been  violated  or  evaded. 

2.  All  Code  Members  shall  properly 
furnish  to  the  District  Board  and  to  the 
Statistical  Bureau  of  the  Coal  Commis¬ 
sion  for  the  District  in  which  the  coal 
originated,  full  reports  of  all  reconsign¬ 
ments,  and  shall  authorize  the  carrier 
making  such  reconsignments  to  furnish 
complete  information  thereon  to  such 
Statistical  Bureau. 

Section  X.  Substandard  Preparation  or 
Quality 

1.  Where  any  allowance  is  requested 
by  a  buyer  of  coal  on  any  shipment 
claimed  to  be  substandard  in  prepara¬ 
tion  or  quality,  the  Code  Member  or  the 
sales  agent,  with  the  prior  approval  of 
the  Code  Member,  may  on  or  before 
the  maturity  date  of  the  invoice,  make 
settlement  and  agree  with  the  buyer 
upon  any  amount  reasonably  to  be  de¬ 
ducted  for  such  inferior  coal  and  accept 
payment  therefor  at  less  than  the  mini¬ 
mum  prices;  provided,  however,  that  in 


each  such  case  the  Code  Member  shall 
within  five  (5)  days  after  granting  such 
allowance  file  with  the  Statistical  Bu¬ 
reau  of  the  Coal  Commission  in  the  Dis¬ 
trict  in  which  the  coal  originates,  a  veri¬ 
fied  statement  giving  the  following 
information: 

(a)  The  name  and  address  of  the  con¬ 
signee  and  the  reason  for  the  request  for 
the  allowance. 

(b)  The  price  at  which  the  coal  was 
sold,  the  tonnage  delivered,  the  name  of 
the  mine,  the  Code  Member,  the  date  of 
shipment,  the  grade  and  size  of  coal,  the 
destination,  and  the  amount  of  allowance 
or  adjustment  made. 

(c)  Such  other  pertinent  information 
and  facts  as  may  be  offered  in  proof  of 
the  necessity  for  such  reduction  or  allow¬ 
ance. 

(d)  A  statement  that  the  adjustment 
has  not  been  made  with  the  purpose  or 
intent  of  evading  the  price  provisions  of 
the  Act. 

The  Code  Member  shall  also  file,  to¬ 
gether  with  the  statement  a  written 
claim  duly  executed  by  or  on  behalf  of 
the  buyer  and  verified  by  affidavit,  set¬ 
ting  forth  the  amount  claimed  by  way 
of  deduction  and  the  reasons  for  the 
complaint. 

2.  All  such  adjustments  and  allow¬ 
ances  shall  be  subject  to  review  by  the 
Coal  Commission. 

Section  XI.  Substitutions 

1.  No  substitution  may  be  made,  upon 
any  spot  order  or  contract,  of  any  grade 
or  size  of  coal  taking  a  minimum  price 
higher  than  the  price  specified  in  such 
order  or  contract,  except  upon  the  fol¬ 
lowing  conditions: 

(a)  The  proposed  substitution  shall 
not  be  an  express  or  implied  condition  of 
the  order  or  contract. 

(b)  The  coal  substituted  must  be  coal 
which  the  Code  Member  has  already  pro¬ 
duced  and  loaded  into  transportation  fa¬ 
cilities  and  which  cannot  be  sold 
promptly  by  the  exercise  of  the  usual 
sales  effort,  such  substitution  to  be  lim¬ 
ited  to  a  specific  tonnage  for  shipment 
on  a  specflc  order  and  from  a  specific 
mine. 

(c)  The  substitution  must  be  reason¬ 
ably  necessary  as  an  emergency  measure 
in  order  to  continue  operation  of  the 
mine  of  the  Code  Member. 

(d)  The  substitution  shall  be  accept¬ 
able  to  the  purchaser  of  the  coal  and 
shall  not  be  made  with  the  purpose  or 
effect  of  conferring  any  advantage  on 
the  purchaser  or  securing  any  prefer¬ 
ence  or  advantage  for  the  Code  Member 
over  his  competitors. 

(e)  Such  substitution  may  be  made 
only  with  the  approval  of  the  Statistical 
Bureau  and  in  each  instance  formal  ap¬ 
plication  therefor  shall  be  made  upon 
forms  provided  by  the  Commission  and 
permits  shall  be  issued  prescribing  the 
conditions  of  substitution  in  each  case 
approved. 

(f)  Copies  of  substitution  permits  shall 
be  mailed  daily  to  the  office  of  the  Dis- 
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trict  Board  and  weekly  summaries  of 
substitution  permits  shall  be  mailed  to  all 
District  Boards  within  the  Price  Area. 
The  Commission  may  from  time  to  time 
publish  the  essential  facts  as  to  all  sub¬ 
stitution  permits  granted. 

(g)  In  each  case  of  coal  shipped  under 
a  substitution  permit  the  invoice  shall 
specifically  show  the  permit  number  and 
the  size  and  grade  of  coal  substituted. 

2.  No  substitution  shall  be  made  and 
no  substitution  permit  shall  be  issued  on 
any  spot  order  or  contract  for  coal  sold 
for  delivery  to  a  person  engaged  in  the 
retailing  of  coal. 

Section  XII.  Coal  Crushed,  Coal  Pulver¬ 
ized,  and  Coal  Mechanically  or  Other¬ 
wise  Reduced  in  Size 

1.  Each  code  member  who  maintains 
and  operates  at  his  mine  or  at  any  facil¬ 
ity  used  in  preparing  coals  for  market, 
any  crushing,  pulverizing,  mechanical  or 
other  device,  shall  register  such  device 
with  the  Statistical  Bureau  of  the  Coal 
Commission  on  forms  submitted  by  the 
Coal  Commission. 

2.  Such  forms  shall  include  the  fol¬ 
lowing: 

1.  Name  and  address  of  code  member. 

2.  Name  of  mine  or  facility  at  which 
device  is  located. 

3.  Name  and  style  or  type  of  such 
device. 

4.  Hourly  capacity  of  such  device. 

5.  Sizes  of  coal  which  such  device  can 
reduce  in  size. 

6.  Sizes  of  coal  resulting  from  such 
reduction  in  size. 

7.  Number  of  tons  reduced  in  size  in 
1938  and  in  each  month  of  1937  and  1938. 

3.  Beginning  with  the  effective  date  of 
established  minimum  prices,  each  code 
member  shall  on  or  before  the  tenth 
(10th)  day  of  each  succeeding  month, 
file  with  the  Statistical  Bureau  on  forms 
to  be  provided  by  the  Coal  Commission, 
a  statement  verified  by  affidavit,  setting 
forth  the  following  information  for  the 
preceding  calendar  month: 

(a)  Number  of  tons  of  each  size 
crushed,  pulverized,  mechanically  or 
otherwise  reduced  in  size. 

(b)  Number  of  tons  of  each  size  re¬ 
sulting  from  such  reduction  in  size. 

4.  No  Code  Member  shall  sell  any  coal 
crushed,  pulverized,  mechanically  or 
otherwise  reduced  in  size,  at  a  price  less 
than  the  minimum  price  established  for 
the  resulting  kind,  quality,  and  size  of 
the  coal  after  being  crushed,  pulverized, 
mechanically  or  otherwise  reduced  in 
size. 

Section  XIII.  Miscellaneous 
General 

1.  The  minimum  prices  established  by 
the  Commission  shall  not  apply  to  coal 
sold  and  shipped  outside  the  domestic 
market  as  defined  in  the  Act  and  in  these 
Marketing  Rules  and  Regulations. 


2.  Maximum  prices  established  by  the 
Commission  shall  not  apply  to  coal  sold 
and  shipped  outside  the  continental 
United  States. 

3.  No  coal  shall  be  sold  or  delivered  or 
offered  for  sale  at  a  price  below  the  mini¬ 
mum  or  above  the  maximum  therefor 
established  by  the  Commission,  and  the 
sale  or  delivery  or  offer  for  sale  of  coal 
at  a  price  below  such  minimum  or  above 
such  maximum  shall  constitute  a  viola¬ 
tion  of  the  Code:  Provided,  that  the  pro¬ 
visions  of  this  paragraph  shall  not  apply 
to  a  lawful  and  bona  fide  written  con¬ 
tract  entered  into  prior  to  June  16,  1933, 
which  has  been  filed  with  the  Coal 
Commission. 

4.  If,  in  converting  a  net  or  gross  ton 
price,  freight  rate  or  freight  rate  differ¬ 
ential,  the  calculation  extends  to  more 
than  3  decimals,  and  the  4th  decimal  is 
.0005  or  more,  it  shall  be  added  as  .001, 
and  if  under  .0005  it  shall  be  eliminated. 

5.  All  coal  shall  be  sold  and  invoiced 
on  a  price  per  ton  basis,  and  all  coal 
must  be  sold  and  invoiced  under  the  size, 
price  classification  and  other  designation 
therefor  in  the  price  schedule  published 
by  the  Coal  Commission. 

6.  Failure  to  file  information  required 
by  these  Marketing  Rules  and  Regula¬ 
tions  or  the  filing  of  false  information, 
wilfully  made,  will  subject  the  party  fail¬ 
ing  to  file  the  information  required,  or 
the  party  so  filing,  to  the  penalties  of  the 
Act  and  other  penalties  imposed  by  law. 

Advertising 

1.  No  deduction  or  allowance  from  in¬ 
voice  prices  shall  be  granted  by  any  Code 
Member  or  his  sales  agent  to  any  pur¬ 
chaser  for  advertising. 

2.  Code  Members  (or  their  agents  or 
representatives)  either  individually  or 
collectively,  with  or  without  financial 
participation  by  retailers  of  coal,  may 
conduct  advertising  campaigns  seeking 
to  increase  the  use  of  coal.  The  amount 
of  expenditures  incurred  by  a  Code 
Member,  his  agent  or  representative  for 
advertising  shall  be  subject  to  review  by 
the  Coal  Commission  as  to  the  good  faith 
of  the  transaction. 

Screening  for  Buyer’s  Account 

1.  The  screening  of  mine  run  or  re¬ 
screening  of  other  grades  of  coal,  sold 
and  billed  as  such,  for  the  buyer’s  ac¬ 
count  for  the  purpose  of  keeping  the 
resultant  products  separate  in  the  ship¬ 
ment  thereof  is  prohibited. 

Coal  Confiscated  or  Lost  in  Transit 

1.  All  coal  confiscated  or  lost  in  transit 
shall  be  invoiced  to  the  carrier  at  not  less 
than  the  minimum  price  established  for 
such  coal  for  shipment  to  the  destination 
and  use  to  which  the  coal  was  sold  or  the 
established  price  for  sale  to  the  carrier  at 
the  place  of  confiscation  or  loss,  which¬ 
ever  may  be  the  higher. 

Revision  of  Marketing  Rules  and 
Regulations 

1.  These  Marketing  Rules  and  Regula¬ 
tions  are  subject  to  revision  and  amend¬ 


ment  by  further  order  of  the  Coal  Com¬ 
mission. 

Unfair  Methods  of  Competition. — See 
page  166. 

Penalties. — See  page  166. 


CONCLUSION 

It  is  the  conclusion  of  the  Commission 
that  the  schedules  of  proposed  minimum 
prices  submitted  by  the  District  Boards 
for  Districts  2,  4,  5,  6  and  that  part  of 
District  13  within  Minimum  Price  Area  1 
and  the  marketing  rules  and  regulations 
submitted  to  the  Commission  by  the 
District  Boards  for  Districts  2,  4,  5  and  6, 
as  amended,  corrected,  modified  or  re¬ 
vised,  conform  to  the  requirements  of 
Section  4  n  (a)  of  the  Act  and  that 
same  as  amended,  corrected,  modified  or 
revised,  may  properly  be  transmitted  to 
the  respective  District  Boards  within 
Minimum  Price  Area  1  to  serve  as  a 
basis  for  the  coordination  as  provided  in 
Section  4  n  (b)  of  the  Act. 

By  the  Commission. 

[seal]  Percy  Tetlow, 

Chairman. 

Dated  this  4th  day  of  January,  1939. 

[F.  R.  Doc.  39-87;  Piled,  January  6,  1939; 

12:54  p.  m.j 


[General  Docket  No.  15] 

Order  in  the  Matter  of  the  Establish¬ 
ment  of  Minimum  Prices  and  Market¬ 
ing  Rules  and  Regulations: 

IN  RE  PROPOSAL  OF  RULES  AND  REGULATIONS 
INCIDENTAL  TO  THE  SALE  AND  DISTRIBU¬ 
TION  OF  COAL  BY  CODE  MEMBERS  SUBMIT¬ 
TED  BY  THE  DISTRICT  BOARDS  FOR  DIS¬ 
TRICTS  NOS.  2,  4,  5,  AND  6. 

At  a  session  of  the  National  Bitumi¬ 
nous  Coal  Commission  held  at  its  offices 
in  Washington,  D.  C.,  on  the  4th  day  of 
January  1939. 

The  Commission,  on  the  25th  day  of 
May,  1938,1  having  instituted  the  above- 
entitled  proceedings  for  the  purpose  of 
carrying  out  the  provisions  of  Sub-sec¬ 
tions  (a)  and  (b)  of  Section  4,  Part  II, 
of  the  Bituminous  Coal  Act  of  1937,  and 
having,  by  its  Order  No.  248,  dated  Au¬ 
gust  11,  1938,*  directed  the  District 
Boards  for  Districts  Nos.  2,  4,  5,  and  6  to 
propose  reasonable  rules  and  regulations 
incidental  to  the  sale  and  distribution  of 
coal  by  the  code  members  of  the  respec¬ 
tive  districts  in  conformity  with  the  pro¬ 
visions  of  Section  4,  II,  (a)  of  the  Act, 
And  each  of  the  aforesaid  District 
Boards  having  submitted  such  proposed 
rules  and  regulations  together  with  the 
reasons  upon  which  they  were  predi¬ 
cated,  to  the  Commission  in  accordance 
with  the  provisions  of  said  Order  No. 
248,  the  Commission  did,  by  Order  en¬ 
tered  herein  on  September  19,  1938, 3  di- 


1  3  F.  R.  1457  DT. 
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rect  that  a  hearing  on  said  proposals  be 
held  in  the  Hearing  Room  of  the  Com¬ 
mission,  15th  and  Eye  Streets,  N.  W., 
Washington,  D.  C.,  at  10  o’clock  A.  M., 
commencing  on  the  10th  day  of  October, 
1938,  for  the  purpose  of  receiving  evi¬ 
dence  to  enable  the  Commission  to  ap¬ 
prove  such  proposed  marketing  rules  and 
regulations,  or  to  enable  the  Commission 
to  modify  the  proposed  marketing  rules 
and  regulations  as  provided  in  Section  4, 
II,  (a)  of  the  Act  in  order  that  such 
proposed  marketing  rules  and  regula¬ 
tions,  as  approved  or  modified,  as  the 
case  may  be,  may  serve  as  the  basis  for 
the  coordination  provided  by  Section  4, 
II,  (b)  of  the  Act,  and 
After  reasonable  public  notice  having 
been  given  thereof,  said  hearing  was 
commenced  at  the  time  and  place  stated 
and  concluded  on  the  10th  day  of  No¬ 
vember,  1938,  at  which  time  all  inter¬ 
ested  parties  were  afforded  a  full  oppor¬ 
tunity  to  be  heard,  and  the  evidence 
being  adduced,  the  Commission  being 
fully  advised  in  the  premises  has  made 
Findings  of  Fact  and  Conclusions  relat¬ 
ing  to  the  proposals  of  each  of  said  dis¬ 
tricts,  which  Findings  of  Fact  and  Con¬ 
clusions  are  on  file  at  the  Office  of  the 
Secretary  of  the  Commission,  Washing¬ 
ton,  D.  C.,  and  which  are  by  this  refer¬ 
ence  incorporated  herein  and  made  a 
part  hereof,4  and 

The  Commission  having  determined 
that  the  rules  and  regulations  as  set  forth 
in  the  said  Findings  of  Fact  and  Conclu-  | 
sions  for  each  of  the  respective  districts 
are  reasonable  and  are  not  inconsistent 
with  the  requirements  of  Section  4  of  the 
Act,  and  do  conform  to  the  standards  of 
fair  competition  established  by  Section  4 
of  the  Act,  and  form  a  proper  basis  for 
the  coordination  provided  for  by  Section 
4,  II,  (b)  of  the  Act, 

Now,  therefore.  Pursuant  to  the 
provisions  of  the  Bituminous  Coal  Act  of 
1937,  the  National  Bituminous  Coal  Com¬ 
mission  hereby  approves,  for  the  pur¬ 
pose  of  coordination,  the  “Rules  and  Reg¬ 
ulations  incidental  to  the  sale  and  dis¬ 
tribution  of  coal  by  code  members,”  as 
the  same  are  set  forth  in  the  “Findings 
of  Fact  and  Conclusions”  by  the  Commis¬ 
sion  for  each  of  Districts  Nos  2,  4,  5,  and 
6,  filed  this  date  in  the  Office  of  the  Sec¬ 
retary  of  the  Commission,  Washing¬ 
ton,  D.  C. 

The  Secretary  of  the  Commission  is 
hereby  directed  to  cause  a  copy  of  this 
Order  together  with  the  Findings  of  Fact 
and  Conclusions,  above  referred  to,  to  be 
published  forthwith  in  the  Federal  Reg¬ 
ister,  and  to  cause  a  copy  hereof,  together 
with  said  “Findings  of  Fact  and  Conclu¬ 
sions”  of  the  Commission  to  be  mailed  to 
the  Consumers’  Counsel,  to  the  Secretary 
of  each  District  Board,  to  all  parties  who 
have  filed  their  appearances  in  the  hear¬ 


ing  relating  to  the  aforesaid  proposals, 
and  to  cause  copies  thereof  to  be  made 
available  for  inspection  by  interested 
parties  at  the  office  of  the  Secretary  of 
the  Commission,  Washington,  D.  C.,  and 
at  the  office  of  each  Statistical  Bureau 
of  the  Commission. 

By  order  of  the  Commission. 

Dated  this  4th  day  of  January,  1939. 

[seal]  F.  W.  McCullough, 

Secretary. 

[P.  R.  Doc.  39-68;  Filed,  January  6,  1939; 

12:55  p.  m.] 


Notices 


DEPARTMENT  OF  THE  INTERIOR. 

National  Bituminous  Coal  Commis¬ 
sion. 

[Docket  No.  16-FD] 

In  the  Matter  of  the  Application  of 
United  States  Coal  and  Coke  Com¬ 
pany  for  Exemption  From  Section  4, 
as  Provided  Under  Section  4,  Part  n 
(1),  and  Filed  Under  the  Provisions 
of  Section  4-A  of  the  Bituminous 
Coal  Act  of  1937. 

NOTICE  AND  ORDER  FOR  HEARING 

This  matter  having  come  on  for  hear¬ 
ing  regularly  on  the  10th  day  of  August, 
1937,  before  this  Commission,  and  the 
same  having  been  continued  upon  mo¬ 
tion  of  Counsel  for  the  applicant  to  a 
day  to  be  later  designated. 

Now  pursuant  to  said  continuance,  no¬ 
tice  is  hereby  given  that  the  hearing  will 
be  resumed  in  the  hearing  room  of  the 
Commission  at  734  15th  Street,  N.  W., 
Washington,  D.  C.,  on  the  23rd  day  of 
January,  1939,  at  10:00  o’clock  a.  m., 
said  hearing  to  continue  from  day  to 
day  and  from  place  to  place  as  the  Ex¬ 
aminer  hereinafter  assigned  may  deem 
necessary  and  proper  until  the  same 
shall  have  been  completed. 

It  is  ordered  that  Charles  S.  Mitchell, 
an  Examiner  for  the  Commission  be 
and  hereby  is  appointed  to  hear  the 
same,  and 

The  Secretary  of  the  Commission  is 
directed  to  mail  forthwith  a  copy  of 
this  Notice  and  Order  for  Hearing  to 
the  applicant  above-named,  to  each 
Secretary  of  the  respective  District 
Boards  Nos.  1  to  8,  inclusive,  to  the  Con¬ 
sumers’  Counsel,  and  shall  cause  the 
same  to  be  published  in  the  Federal 
Register. 

By  order  of  the  Commission. 

Dated  this  9th  day  of  January,  1939. 
[seal]  F.  Witcher  McCullough, 

Secretary. 

[F.  R.  Doc.  39-115;  Filed,  January  10,  1939; 

9:51  a.  m.J 


DEPARTMENT  OF  LABOR. 

Wage  and  Hour  Division. 

In  the  Matter  of  Applications  of  Raw 
Fur  &  Wool  Association  of  St.  Louis, 
Mo.,  Inc.  and  Sundry  Other  Parties 
for  Partial  Exemption  of  the  Raw 
Fur  Receiving  Industry  as  a  Seasonal 
Industry 

NOTICE  OF  HEARING 

Whereas,  application  has  been  made 
by  Raw  Fur  &  Wool  Association  of  St. 
Louis,  Mo.,  Inc.  and  sundry  other  parties 
under  Section  7  (b)  (3)  of  the  Fair 
Labor  Standards  Act  of  1938,  52  Stat. 
1060,  and  Regulations — Part  526,  as 
amended  (Regulations  Applicable  to  In¬ 
dustries  of  a  Seasonal  Nature)1 — issued 
by  the  Administrator  thereunder,  for 
partial  exemption  of  the  raw  fur  receiv¬ 
ing  industry  from  the  maximum  hours 
provisions  of  Section  7  (a)  of  said  Act 
pursuant  to  said  Section  7  (b)  (3)  ap¬ 
plicable  to  industries  found  by  the  Ad¬ 
ministrator  to  be  of  a  seasonal  nature; 

Now,  therefore,  notice  is  hereby  given 
of  a  public  hearing  to  be  held  pursuant 
to  Section  526.5  (b)  and  Section  526.6 
of  said  regulations  on  said  application  at 
the  Raleigh  Hotel,  12  Street  and  Consti¬ 
tution  Avenue,  Washington,  D.  C.,  to 
commence  at  10:00  A.  M.  on  January  19, 
1939,  before  an  authorized  representative 
of  the  Administrator  to  be  designated 
hereafter,  to  take  testimony  for  the  pur¬ 
pose  of  determining: 

Whether  or  not  the  raw  fur  receiving 
industry  as  defined  herein  or  any  branch 
thereof  is  of  a  seasonal  nature  within 
the  meaning  of  Section  7  (b)  (3)  of  the 
Fair  Labor  Standards  Act  of  1938  and 
Part  526  of  regulations  issued  thereun¬ 
der. 

At  this  hearing  all  persons  interested, 
including  employees,  employee  groups, 
employee  labor  organizations,  employers, 
employer  groups,  and  trade  associations, 
within  the  industry  affected  and  desig¬ 
nated  subordinates  of  the  Administrator, 
will  be  afforded  an  opportunity  to  pre¬ 
sent  evidence  and  to  be  heard.  All  per¬ 
sons  or  associations  desiring  to  avail 
themselves  of  this  opportunity  should,  if 
possible,  notify  the  Administrator  in  ad¬ 
vance. 

An  authorized  representative  of  the 
Administrator  will  conduct  the  said 
hearing  and  will  make  a  finding  pur¬ 
suant  to  Section  526.6  (e)  of  the  said 
regulations  upon  the  record  made  at  the 
hearing.  For  the  purposes  of  this  hear¬ 
ing  such  authorized  representative  shall 
have  all  the  powers  conferred  upon  the 
Administrator  by  Section  9  of  said  Act 
(relating  to  the  attendance  of  witnesses 
and  the  production  of  books,  papers  and 
documents) . 

As  used  in  this  notice  the  term  “raw 
fur  receiving  industry”  means  the  re- 


lSee  p.  118. 
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ceiving,  unpacking,  grading,  sorting,  ap¬ 
praising,  scraping,  stretching  and  dry¬ 
ing  of  raw  furs. 

Signed  at  Washington,  D.  C.f  this  10th 
day  of  January,  1939. 

Elmer  F.  Andrews, 
Administrator. 

IF.  E.  Doc.  39-128;  Filed,  January  10,  1939; 
12:25  p.  m.] 


[Administrative  Order  No.  12] 

Acceptance  of  Resignation  From  and 
Appointment  to  Industry  Committee 
No.  2 

By  virtue  of  and  pursuant  to  the  au¬ 
thority  vested  in  me  by  the  Fair  Labor 
Standards  Act  of  1938,  I,  Elmer  F.  An¬ 
drews,  Administrator  of  the  Wage  and 
Hour  Division,  Department  of  Labor,  do 
hereby  accept  the  resignation  of  Herman 
Rosenblum  from  Industry  Committee 
No.  2  for  the  apparel  industry  and  do 
appoint  in  his  stead  as  representative 
for  employers,  D.  J.  Gray  of  Ware  Shoals, 
South  Carolina. 

Signed  at  Washington,  D.  C.,  this  10th 
day  of  January,  1939. 

Elmer  F.  Andrews, 
Administrator. 

[F.  R.  Doc.  39-127;  Filed.  January  10,  1939; 
12:55  p.  m.] 


FEDERAL  TRADE  COMMISSION. 

United  States  of  America — Before  Federal 
Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in  the 
City  of  Washington,  D.  C.,  on  the  6th  day 
of  January,  A.  D.  1939.  * 

Commissioners:  Robert  E.  Freer,  Chair¬ 
man;  Garland  S.  Ferguson,  Charles  H. 
March,  Ewin  L.  Davis,  William  A.  Ayres. 
[Docket  No.  3341] 

In  the  Matter  of  John  H.  Davis,  an  Indi¬ 
vidual,  and  Dale  S.  Davis,  an  Individ¬ 
ual,  Trading  as  Normandie  Et  Cik 

ORDER  APPOINTING  EXAMINER  AND  FIXING 
TIME  AND  PLACE  FOR  TAKING  TESTIMONY 

This  matter  being  at  issue  and  ready 
for  the  taking  of  testimony,  and  pursuant 
to  authority  vested  in  the  Federal  Trade 
Commission,  under  an  Act  of  Congress, 
(38  Stat.  717;  15  U.  S.  C.  A.,  Section  41), 
It  is  ordered,  That  Edward  E.  Reardon, 
an  examiner  of  this  Commission,  be  and 
he  hereby  is  designated  and  appointed  to 
take  testimony  and  receive  evidence  in 
this  proceeding  and  to  perform  all  other 
duties  authorized  by  law; 

It  is  ordered ,  That  the  taking  of  testi¬ 
mony  in  this  proceeding  begin  on  Friday, 
January  13,  1939,  at  ten  o’clock  in  the 
forenoon  of  that  day  (eastern  standard 
time)  in  Room  2301,  United  States  Court 
House,  Foley  Square,  New  York,  New 
York. 

Upon  completion  of  testimony  for  the 
Federal  Trade  Commission,  the  examiner 


is  directed  to  proceed  immediately  to  take 
testimony  and  evidence  on  behalf  of  the 
respondent.  The  examiner  will  then 
close  the  case  and  make  his  report  upon 
the  evidence. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[F.  R.  Doc.  39-111;  Filed,  January  9,  1939; 
3:24  p.  m.] 


United  States  of  America — Before 
Federal  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
6th  day  of  January,  A.  D.  1939. 

Commissioners:  Robert  E.  Freer, 
Chairman;  Garland  S.  Ferguson,  Charles 
H.  March,  Ewin  L.  Davis,  William  A. 
Ayres. 

[Docket  No.  3500] 

In  the  Matter  of  Renaud  Sales  Com¬ 
pany,  Inc.,  a  Corporation,  Murray  W. 
Morin,  Irving  Unterman,  and  Irving 
Lipschitz,  Individually,  and  as  Of¬ 
ficers  of  Renaud  Sales  Company,  Inc. 

ORDER  APPOINTING  EXAMINER  AND  FIXING 
TIME  AND  PLACE  FOR  TAKING  TESTIMONY 

This  matter  being  at  issue  and  ready 
for  the  taking  of  testimony,  and  pur¬ 
suant  to  authority  vested  in  the  Federal 
Trade  Commission,  under  an  Act  of 
Congress,  (38  Stat.  717;  15  U.  S.  C.  A., 
Section  41), 

It  is  ordered,  That  Edward  E.  Rear¬ 
don,  an  examiner  of  this  Commission,  be 
and  he  hereby  is  designated  and  ap¬ 
pointed  to  take  testimony  and  receive 
evidence  in  this  proceeding  and  to  per¬ 
form  all  other  duties  authorized  by 
law; 

It  is  further  ordered,  That  the  taking 
of  testimony  in  this  proceeding  begin 
on  Tuesday,  January  17,  1939,  at  ten 
o’clock  in  the  forenoon  of  that  day 
(eastern  standard  time)  in  Room  2301, 
United  States  Court  House,  Foley 
Square,  New  York,  New  York. 

Upon  completion  of  testimony  for  the 
Federal  Trade  Commission,  the  exam¬ 
iner  is  directed  to  proceed  immediately 
to  take  testimony  and  evidence  on  be¬ 
half  of  the  respondent.  The  examiner 
will  then  close  the  case  and  make  his  re¬ 
port  upon  the  evidence. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[F.  R.  Doc.  39-112;  Filed,  January  9,  1939; 
3:24  p.  m.] 


United  States  of  America — Before 
Federal  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the  7th 
day  of  January,  A.  D.  1939. 


Commissioners:  Robert  E.  Freer, 
Chairman;  Garland  S.  Ferguson,  Charles 
H.  March,  Ewin  L.  Davis,  William  A. 
Ayres. 

[Docket  No.  3576] 

In  the  Matter  of  V.  Portnoy  &  Sons, 
Inc.,  Trading  as  Roosevelt  Mercantile 
Co. 

ORDER  APPOINTING  EXAMINER  AND  FIXING 
TIME  AND  PLACE  FOR  TAKING  TESTIMONY 

This  matter  being  at  issue  and  ready 
for  the  taking  of  testimony,  and  pursu¬ 
ant  to  authority  vested  in  the  Federal 
Trade  Commission,  under  an  Act  of  Con¬ 
gress,  (38  Stat.  717;  15  U.  S.  C.  A.,  Sec¬ 
tion  41). 

It  is  ordered.  That  Arthur  F.  Thomas, 
an  examiner  of  this  Commission,  be  and 
he  hereby  is  designated  and  appointed  to 
take  testimony  and  receive  evidence  in 
this  proceeding  and  to  perform  all  other 
duties  authorized  by  law; 

It  is  further  ordered,  That  the  taking  of 
testimony  in  this  proceeding  begin  on 
Friday,  January  20,  1939,  at  ten  o’clock 
in  the  forenoon  of  that  day  (central 
standard  time)  in  Room  1123,  New  Post 
Office  Building,  433  West  Van  Buren 
Street,  Chicago,  Illinois. 

Upon  completion  of  testimony  for  the 
Federal  Trade  Commission,  the  examiner 
is  directed  to  proceed  immediately  to  take 
testimony  and  evidence  on  behalf  of  the 
respondent.  The  examiner  will  then 
close  the  case  and  make  his  report  upon 
the  evidence. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

•  Secretary. 

[F.  R.  Doc.  39-113;  Filed,  January  9,  1939; 
3:24  p.  m.] 


United  States  of  America — Before 
Federal  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
7th  day  of  January,  A.  D.  1939. 

Commissioners:  Robert  E.  Freer,  Chair¬ 
man;  Garland  S.  Ferguson,  Charles  H. 
March,  Ewin  L.  Davis,  William  A.  Ayres. 

[Docket  No.  3626] 

In  the  Matter  of  J.  W.  Marrow  Manu¬ 
facturing  Company,  a  Corporation 

ORDER  APPOINTING  EXAMINER  AND  FIXING 
TIME  AND  PLACE  FOR  TAKING  TESTIMONY 

This  matter  being  at  issue  and  ready 
for  the  taking  of  testimony,  and  pursuant 
to  authority  vested  in  the  Federal  Trade 
Commission,  under  an  Act  of  Congress, 
(38  Stat.  717;  15  U.  S.  C.  A.,  Section  41), 
It  is  ordered,  That  Arthur  F.  Thomas, 
an  examiner  of  this  Commission,  be  and 
he  hereby  is  designated  and  appointed 
to  take  testimony  and  receive  evidence  in 
this  proceeding  and  to  perform  all  other 
duties  authorized  by  law; 

It  is  further  ordered.  That  the  taking 
of  testimony  in  this  proceeding  begin  cn 
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Monday,  January  23,  1939,  at  ten  o’clock 
in  the  forenoon  of  that  day  (central 
standard  time)  in  Room  1123,  New  Post 
Office  Building,  433  West  Van  Buren 
Street,  Chicago,  Illinois. 

Upon  completion  of  testimony  for  the 
Federal  Trade  Commission,  the  examiner 
is  directed  to  proceed  immediately  to  take 
testimony  and  evidence  on  behalf  of  the 
respondent.  The  examiner  will  then 
close  the  case  and  make  his  report  upon 
the  evidence. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[F.  R.  Doc.  39-114;  Filed,  January  9,  1939; 

3:25  p.  m.] 


SECURITIES 

MISSION. 


AND  EXCHANGE  COM- 


among  the  associate  serviced  companies, 
the  Commission  will  require,  after  notice 
and  opportunity  for  hearing,  propective 
adjustments  and,  to  the  extent  that  it 
appears  feasible  and  equitable,  retroac¬ 
tive  adjustments  of  such  cost  allocations. 

This  order  is  not  to  be  construed  as  a 
ruling  that  Applicant  may  not  be  re¬ 
quired  to  effect  any  changes  in  its  organi¬ 
zation  and  operation,  or  any  other 
changes  which  become  necessary  for  it 
to  conform  with  the  Act,  present  or  fu¬ 
ture  rules,  regulations  or  orders. 

This  order  shall  be  effective  as  of  De¬ 
cember  31,  1938. 

It  is  so  ordered. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-120;  Filed  January  10,  1939; 
11:12  a.  m.J 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C. 
on  the  5th  day  of  January  1939. 

[File  No.  37-25] 

In  the  Matter  of  Electric  Advisers,  Inc 

ORDER  GRANTING  TEMPORARY  APPROVAL  OF 
MUTUAL  SERVICE  COMPANY  PURSUANT  TO 
SECTION  13  OF  THE  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT 

Approval,  based  upon  the  findings 
made  in  this  matter,  is  granted  Appli 
cant  as  a  mutual  service  company  sub 
ject  to  the  following  conditions  that: 

(1)  Within  sixty  days  from  the  date  of 
the  order.  Applicant  shall  reduce  its 
capitalization  to  $200,000. 

(2)  The  effectiveness  of  the  order  ap 
proving  Applicant  as  a  mutual  service 
company  shall  terminate  thirty  days 
after  the  date  of  the  Commission’s 
order  on  the  application  of  Cities  Serv¬ 
ice  Company  under  Section  3  (a)  (3)  of 
the  Act  (File  No.  31-408) .  The  Commis¬ 
sion,  however,  reserves  jurisdiction  to 
extend  the  effectiveness  of  this  order 
pending  consideration  by  it  of  such 
amendments  to  the  present  application, 
Pile  No.  37-25,  or  such  further  applica¬ 
tions  or  declarations  as  may  hereafter  be 
filed  respecting  the  rendering  of  services 
to  companies  of  the  Cities  Service  and/ 
or  Cities  Service  Power  &  Light  Company 
system. 

(3)  In  the  event  of  a  contemplated 
substantial  change  in  its  organization, 
the  type  and  character  of  the  companies 
to  be  serviced,  the  method  of  allocating 
costs  to  associate  companies,  or  an  in¬ 
crease  in  the  scope  of  services  to  be  ren¬ 
dered,  Applicant  shall  first  obtain  the 
approval  of  this  Commission  of  such 
change. 

(4)  if  the  operation  of  Applicant’s 
cost-allocation  method  does  not  result  in 
a  fair  and  equitable  allocation  of  its  costs 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  5th  day  of  January,  A.  D.  1939. 
[File  No.  37-29] 

In  the  Matter  of  Northeastern  Water 
&  Electric  Service  Corporation 

ORDER  REOPENING  HEARING  AND  MAKING 
EXHIBIT  PART  OF  RECORD 


It  appearing  to  the  Commission  that 
the  hearing  in  this  matter  was  closed  on 
the  23rd  day  of  December,  1938;  and  that 
Declarant,  through  counsel,  subse¬ 
quently  agreed  orally  that  Declarant 
would  not,  “without  prior  approval  of 
the  Commission,  pay  for  or  obtain  on 
behalf  of  itself  or  the  associate  com¬ 
panies  which  it  serves,  any  services  from 
what  are  generally  known  as  the  '61 
Broadway  companies’  ”,  and  that 
Counsel  for  Declarant  confirmed  this 
agreement  by  a  letter  dated  December 
30,  1938  directed  to  this  Commission; 

It  is  ordered.  That  the  hearing  in  this 
matter  be,  and  the  same  hereby  is,  re¬ 
opened  for  the  purpose  of  receiving  in 
evidence  said  letter  as  Commission’s  Ex¬ 
hibit  No.  3;  and  that  said  Exhibit  be,  and 
hereby  is,  received  and  made  part  of  the 
record  herein. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary 


[File  No.  37-36] 

In  the  Matter  of  Gas  Advisers,  Inc. 

ORDER  GRANTING  TEMPORARY  APPROVAL  OF 
MUTUAL  SERVICE  COMPANY  PURSUANT  TO 
SECTION  13  OF  THE  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT 

Approval,  based  upon  the  findings 
made  in  this  matter,  is  granted  Appli¬ 
cant  as  a  mutual  service  company  sub¬ 
ject  to  the  following  conditions  that: 

(1)  Within  sixty  days  from  the  date 
of  the  order,  Applicant  shall  reduce  its 
capitalization  to  $50,000. 

(2)  The  effectiveness  of  the  order  ap¬ 
proving  Applicant  as  a  mutual  service 
company  shall  terminate  thirty  days 
after  the  date  of  the  Commission’s  order 
on  the  application  of  Cities  Service 
Company  under  Section  3  (a)  (3)  of  the 
Act  (File  No.  31-408).  The  Commis¬ 
sion,  however,  reserves  jurisdiction  to 
extend  the  effectiveness  of  this  order 
pending  consideration  by  it  of  such 
amendments  to  the  present  application. 
File  No.  37-36,  or  such  further  applica¬ 
tions  or  declarations  as  may  hereafter 
be  filed  respecting  the  rendering  of 
services  to  companies  of  the  Cities  Serv¬ 
ice  Company  and/or  Cities  Service 
Power  &  Light  Company  systems. 

(3)  In  the  event  of  a  contemplated 
substantial  change  in  its  organization, 
the  type  and  character  of  the  companies 
to  be  serviced,  the  method  of  allocating 
costs  to  associate  companies,  or  an  in¬ 
crease  in  the  scope  of  services  to  be 
rendered,  Applicant  shall  first  obtain  the 
approval  of  this  Commission  of  such 
change. 

(4)  If  the  operation  of  Applicant’s 
cost-allocation  method  does  not  result 
in  a  fair  and  equitable  allocation  of  its 
costs  among  the  associate  serviced  com¬ 
panies,  the  Commission  will  require, 
after  notice  and  opportunity  for  hear¬ 
ing,  prospective  adjustments  and,  to  the 
extent  that  it  appears  feasible  and 
equitable,  retroactive  adjustments  of 
such  cost  allocations. 


[F. 


R.  Doc.  39-124;  Filed,  January  10,  1939; 
11:13  a.  m.] 


This  order  is  not  to  be  construed  as 
a  ruling  that  Applicant  may  not  be  re¬ 
quired  to  effect  any  changes  in  its  or¬ 
ganization  and  operation,  or  any  other 
changes  which  become  necessary  for  it 
to  conform  with  the  Act,  present  or  fu¬ 
ture  rules,  regulations,  or  orders. 

This  order  shall  be  effective  as  of  De¬ 
cember  31,  1938. 

It  is  so  ordered. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-121;  Filed,  January  10,  1939; 

11:12  a.  m.] 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
Ion  the  5th  day  of  January  1939. 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
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office  in  the  City  of  Washington,  D.  C.,  |  prejudice,  however,  to  declarants  as  to  I  Utility  Holding  Company  Act  of  1935, 


on  the  6th  day  of  January,  A.  D.  1939. 
(FUe  No.  31-1891 

In  the  Matter  'of  Central  States 
Electric  Corporation 


any  future  declaration  which  may  be  having  been  duly  filed  with  this  Corn- 


filed  by  them;  and 

It  is  further  ordered,  That  said  applica- 


mission  by  the  above-named  parties; 

It  is  ordered.  That  a  hearing  on  such 


tion  be  granted  and  that  applicants  be  matter  be  held  on  January  24,  1939,  at 
and  they  hereby  are  exempted  from  the  10  o’clock  in  the  forenoon  of  that  day, 


order  consenting  to  withdrawal  of  necessity  of  filing  an  application  pur-  at  the  Securities  and  Exchange  Building, 
application  under  public  utility  suant  to  Rule  U-11F-2  with  respect  to  1778  Pennsylvania  Avenue,  NW.,  Wash- 
holding  company  act  of  1935  pursuant  such  interim  allowances  for  expenses  in  ington,  D.  C.  On  such  day  the  hearing- 
to  request  of  applicant  a  total  amount  of  $10,000  as  may  be  room  clerk  in  room  1102  will  advise  as 

TTnon  thp  rpoupst  nf  the  aDDlicant  the  approved  by  ^e  District  Court  of  the  to  the  room  where  such  hearing  wifi  be 
Upon  the  request  of  the  applicant  tne  United  States  for  the  Northern  District  held  At  such  hearing  if  in  resDect  of 
Commission  consents  to  the  withdrawal  f  Division  thp  rrr*nt  .  ,  f  nearing,  inn  respect  01 

Of  thp  above-caDtioned  aDDlication  and  01  mnols’  Eastern  Division,  the  grant-  any  declaration,  cause  shall  be  shown 
to  t^teffect  application,  and  ing  of  such  application,  however,  being  why  such  declaration  shall  become 

L  subject  to  the  following  terms  and  con-  effective 

It  is  so  ordered.  ditions:  „  .  ’  _ 

_  tho  Commission  n  15  further  ordered,  That  Robert  P. 

ay  tne  tommi  s  .  (l)  That  such  reimbursement  for  the  Reeder  or  any  other  officer  or  officers  of 

l seal]  Francis  P.  Brassor,  expenses  of  the  Committee  as  is  per-  the  Commission  designated  by  it  for 

Secretary.  mitted  by  the  Court  be  charged  against  that  purpose  shall  preside  at  the  hear- 

1F.  R.  Doc.  39-122;  Filed,  January  io,  1939;  the  estate  of  Utilities  Elkhorn  Coal  Com-  ings  in  such  matter.  The  officer  so  des- 

11:12  a.  a.)  pany ;  ignated  to  preside  at  any  such  hearing  is 
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the  estate  of  Utilities  Elkhorn  Coal  Com-  ings  in  such  matter.  The  officer  so  des- 
pany;  ignated  to  preside  at  any  such  hearing  is 

(2)  That  there  be  transmitted  to  this  hereby  authorized  to  exercise  all  powers 
Commission  by  the  applicants  a  copy  of  granted  to  the  Commission  under  sec- 
any  application  for  reimbursement  for  tion  18  (c)  of  said  Act  and  to  a  trial  ex¬ 
expenses  filed  with  the  Court  or  a  copy  aminer  under  the  Commission’s  Rules  of 


debtor,  or  if  no  such  application  or  bill  Notice  of  such  hearing  is  hereby  given 
for  or  statement  of  expenses  is  filed  or  to  such  declarant  or  applicant  and  to  any 
submitted,  a  copy  of  the  statement  of  the  other  person  whose  participation  in  such 
disbursements  for  which  remuneration  proceeding  may  be  in  the  public  interest 
is  claimed;  or  for  the  protection  of  investors  or  con- 

(3)  That  the  Commission  retains  jur-  sumers.  It  is  requested  that  any  person 
isdiction  at  any  time  to  terminate  the  desiring  to  be  heard  or  to  be  admitted  as 


of  any  bill  for  or  any  statement  of  ex-  Practice  to  continue  or  postpone  said 
At  a  regular  session  of  the  Securities  penses  which  shall  be  submitted  to  the  hearing  from  time  to  time, 
and  Exchange  Commission,  held  at  its  debtor,  or  if  no  such  application  or  bill  Notice  of  such  hearing  is  hereby  given 
office  in  the  City  of  Washington,  D.  C.,  f0r  or  statement  of  expenses  is  filed  or  to  such  declarant  or  applicant  and  to  any 
on  the  7th  day  of  January,  A.  D.  1939.  submitted,  a  copy  of  the  statement  of  the  other  person  whose  participation  in  such 
[FUe  No.  34-22]  disbursements  for  which  remuneration  proceeding  may  be  in  the  public  interest 

In  the  Matter  of  Henry  A.  Gardner,  is  ,  .  or  for  the  protection  of  investors  or  con- 

John  A.  Dawson  and  Robert  W.  (3)  the  Commission  retains  jur-  sumers.  It  is  requested  that  any  person 

Hotchkiss,  Acting  as  Bondholders’  isdiction  at  any  time  to  terminate  the  desiring  to  be  heard  or  to  be  admitted  as 
Protective'  Committee  for  Utilities  exemption  hereby  granted  with  respect  a  party  to  such  proceeding  shall  file  a 
Elkhorn  Coal  Company  to  the  applicants  upon  notice.  If  the  notice  to  that  effect  with  the  Commission 

exemption  is  terminated  the  applicants  on  or  before  January  19,  1939. 
order  dismissing  declaration,  etc.  shall  thereupon  be  subject  to  all  the  obli-  The  matter  concerned  herewith  is  in 
A  declaration  having  been  filed  with  gations  or  requirements  of  Rule  U-11F-2  regard  to  a  proposal  by  the  applicants 
this  Commission  by  Henry  A.  Gardner,  with  respect  to  filing  an  application  for  and  declarant  for  the  retirement  of  all 
John  A.  Dawson  and  Robert  W.  Hotch-  and  obtaining  approval  of  the  maximum  outstanding  securities  of  the  applicant 
kiss  under  Rule  U-12E-3  (c),  promul-  amount  of  expenses  and  remuneration  North  American  Edison  Company  ex- 
gated  pursuant  to  Section  12  (e)  of  the  which  may  be  allowed.  The  exemption  cept  such  as  are  owned  by  the  applicant 
Public  Utility  Holding  Company  Act  of  hereby  granted  to  the  applicants  shall  The  North  American  Company,  the  dis- 
1935,  for  permission  to  solicit  the  deposit  n°t  prejudice  their  right  to  apply  for,  solution  of  the  applicant  North  American 
of  Utilities  Elkhorn  Coal  Company  6%  nor  the  jurisdiction  of  the  Commission  Edison  Company  and  the  transfer  in  liq- 
Twenty  Year  First  Mortgage  Sinking  over,  the  maximum  amount  of  any  final  uidation  of  all  of  the  assets  of  North 
Fund  Gold  Bonds,  and  such  Committee  claims  for  fees,  expenses  or  remunera-  American  Edison  Company  to  The  North 
having  filed  an  application  pursuant  to  tion  in  connection  with  this  reorganiza-  American  Company  in  consideration  of 
Rule  U-11F-2,  promulgated  pursuant  to  tion.  the  surrender  to  North  American  Edison 

Section  11  (f)  of  said  Act  for  the  exemp-  By  the  Commission.  Company  of  the  securities  of  said  Com- 

tion  of  such  interim  allowances  as  may  [seal]  Francis  P.  Brassor,  pany  owned  by  The  North  American 

be  approved  by  the  District  Court  of  the  Secretary.  Company  and  of  the  open  account  in- 


Section  11  (f)  of  said  Act  for  the  exemp¬ 
tion  of  such  interim  allowances  as  may 
be  approved  by  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois,  Eastern  Division,  in  a  total 
maximum  amount  of  $10,000  for  its  ex¬ 
penses  in  connection  with  the  represen¬ 
tation  of  the  holders  of  such  bonds; 


[F.  R.  Doc.  39-125;  Filed,  January  10,  1939; 
11:13  a.  m.] 


the  surrender  to  North  American  Edison 
Company  of  the  securities  of  said  Com¬ 
pany  owned  by  The  North  American 
Company  and  of  the  open  account  in¬ 
debtedness  of  North  American  Edison 
Company  to  The  North  American  Com¬ 
pany  existing  at  the  time  of  such  trans¬ 
fer  of  property,  the  assumption  by  The 
North  American  Company  of  a  contin- 


A  hearing  having  been  held  on  the  United  States  of  America — Before  the  gent  liability  of  North  American  Edison 
eclaration  and  application  after  appro-  Securities  and  Exchange  Commission  Company  with  respect  to  a  guaranty  of 


declaration  and  application  after  appro-  Securities  and  Exchange  commission 
priate  notice;  ■  declarants  and  applicants  At  a  reguIar  sesslon  0{  the  Securities 
having  waived  a  trial  examiner's  report.  and  Exchange  Commlssion  held  at  its 


Securities  and  Exchange  Commission  Company  with  respect  to  a  guaranty  of 

bonds  of  Waukesha  Gas  and  Electric 
At  a  regular  session  of  the  Securities  company  in  the  principal  amount  of 


the  submission  to  them  of  proposed  find-  in  4.y,p  wn<;hinptnn  n  r  $500,000,  the  assumption  by  The  North 

ings  of  fact  by  counsel  to  the  Commis-  a  ?oS’  American  Company  of  the  current  and 

—  the  10th  day  of  January,  A.  D.  1939.  accrued  liabilities  of  North  American  Ed- 


sion,  the  submission  to  the  Commission 
of  proposed  findings  by  declarants  and 


applicants,  and  oral  argument  before  the  jN  jjjj,  matter  of  the  North  American 
Commission;  the  Commission  having  compakt  mid  North  Amhuc/ln  Edison 
considered  the  record  in  this  matter  and  company 
having  made  its  findings  herein: 

It  is  ordered,  That  said  declaration  be  notice  of  and  order  for  hearing 

and  the  same  hereby  is  dismissed  without  .  „  , 

_  Application  and  declaration  pursuant 

1 3  f.  r.  2070  di.  to  sections  11  (e)  and  7  of  the  Public 


omce  in  tne  city  oi  wasmngton,  u.  c.,  on  American  Company  of  the  current  and 
the  10th  day  of  January ,  A.  D.  1939.  accrued  liabilities  of  North  American  Ed- 
[FUe  No.  54-10]  ison  Company  existing  at  the  date  of 

„  „  final  distribution  of  its  assets,  and  a 

In  the  Matter  of  the  North  American  capi^ai  contribution  by  The  North  Amer- 
Company  and  North  American  Edison  ican  company  to  North  American  Edi- 
Company  son  company  of  an  amount  of  money 

notice  of  and  order  for  hearing  sufficient  to  effect  the  retirement  of  tne 

outstanding  securities  of  North  Amen- 
Application  and  declaration  pursuant  can  Edison  Company,  other  than  those 
to  sections  11  (e)  and  7  of  the  Public  owned  by  The  North  American  Company. 
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as  above  mentioned,  which  securities  as 
of  June  30,  1938,  were  as  follows: 


5%  Debentures,  Series  A,  due 

March  1,  1957 _ $6,067,000 

5y2  %  Debentures,  Series  B,  due 

August  15,  1963 _ 16,218,000 

5%  Debentures,  Series  C,  due 

November  15,  1969 _  20,  280, 000 

$6  Preferred  Stock,  without  par 
value,  stated  value  $100  per 
share _  34,  829,  000 


Total . . .  77,394,000 


It  is  further  proposed  that  the  Certifi¬ 
cate  of  Organization  of  The  North 
American  Company  be  amended  to  pro¬ 
vide  for  the  consolidation  of  the  pres¬ 
ently  authorized  preferred  stock  into 
Serial  Preferred  Stock,  of  a  par  value  of 


$50  per  share,  the  presently  outstanding 
6%,  $50  par,  preferred  stock  to  consti¬ 
tute  one  series.  It  is  then  proposed  that 
the  applicant  The  North  American  Com¬ 
pany  shall  issue  and  sell  696,580  shares 
of  said  proposed  Serial  Preferred  Stock 
of  an  annual  dividend  rate  of  5%%,  and 
shall  also  issue  and  sell  Debentures  in 
the  aggregate  principal  amount  of  $70,- 
000,000,  dated  February  1,  1939,  bearing 
interest  from  said  date,  payable  semi¬ 
annually,  and  rates  of  interest  and  ma¬ 
turities  of  principal  to  be  as  follows: 

3  y2%  Debentures,  Series  due 

1949  _  $20, 000, 000 

33/4%  Debentures,  Series  due 

1954 _ _ _  25,  000,  000 

4%  Debentures,  Series  due  1959-  25,000,000 


The  proceeds  of  the  sale  of  said  Pre¬ 
ferred  Stock  and  Debentures  are  to  be 
used  for  the  capital  contribution  to 
North  American  Edison  Company  above 
mentioned  and  for  the  retirement  of 
the  presently  outstanding  Debentures  of 
the  applicant  The  North  American  Com¬ 
pany  in  the  amount,  as  of  June  30,  1938, 
of  $23,913,000,  and  for  the  payment  of 
expenses  incident  to  the  consummation 
of  the  proposed  plan  and  sale  of 
securities. 

By  the  Commission. 

[skal]  Francis  P.  Brassor, 

Secretary. 

[P.  R.  Doc.  39-123;  Filed,  January  10,  1939; 

11:12  a.  m.J 


